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NIGERIAN LAW SCHOOL, BWARI, 2015/16 SESSION

PROPERTY LAW CASES

ATTENTION: 

1. The cases below are not the only cases for this course. 

2. Other cases specifically referred to in the Lesson Plan which are not in this work 
can be found in any good law library. 

3. Due to the volume of the cases, you are advised to read wisely with particular 
reference to facts and ratio relevant to the topic under which each case is found 
please. 

4. May God grant you speed, understanding and retention.

WEEK 5: POWER OF ATTORNEY

GREGORY OBI UDE

 (By His Attorney S.E. Anusionwu)

V

CLEMENT NWARA

ATTORNEY GENERAL OF THE RIVERS STATE

 [1993] 1 NSCC 236

NNAEMEKA-AGU, J.S.C. (Delivering the lead judgment): In a Port Harcourt High Court, 
by an action commenced by a writ of summons, the plaintiff claimed against the 
defendants jointly and severally as follows:

A declaration that the plaintiff is the Lessee of the Leasehold property situate at 
No. 2 Ekpeye (Umuoji) Street, Diobu, Port Harcourt (Plot 1, Block 261, Wobo Layout).

2.       A declaration that the sale of the said property by the River State Government 



2

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

to the 1st defendant is null and void and of no effect whatsoever.

3.       N2,000 general damages for trespass.

4.       A perpetual injunction restraining the defendants, their agents and/or 
servants from further acts of trespass to the premises.

Dated this 26th day of October, 1963.

      (Sgd.) S.J. Ofoluwa, Solicitor for plaintiff, 16, Abonema Wharf Road, Port 
Harcourt.”

Plaintiff’s case as revealed by his statement of claim was that before the Nigerian 
Civil war he was granted a lease of a plot of land at No. 2 Umuoji Street, Pon Harcourt 
(now called No. 2 Ekpeye Street) by the Rivers State government. Through his attorney, 
Mr. S.E. Anusionwu, he developed the plot by erecting a storeyed building on it. During 
the civil war the property was treated as abandoned property by the Rivers State 
Government and managed by the Rivers State Abandoned property Authority, but that it 
was duly released to him after the civil war and, through his attorney, he managed the 
property and paid all necessary rates. When the original lease which was for 7 years 
expired on the 31st of December, 1971, the government promised the plaintiff, through 
his attorney, that it would renew the lease: In 1983 the 1st defendant came to the 
premises of the plot in dispute and interfered with plaintiffs possession of the property 
by harrassing plaintiff’s tenants therein, claiming that he had bought the property from 
the Government (2nd defendant). Hence the plaintiff sued the defendants, as I have 
stated.

   1st defendant’s case as revealed by his statement of defence is that the property 
in dispute was state land, the 7-year lease of which to the plaintiff had expired on 31st 
December, 1971, and was never renewed. He denied that plaintiff’s attorney erected a 
building on the land. He contended, without admitting, that if the plaintiff gave a power 
of attorney to Mr. Anusionwu, it lapsed on the expiry of the lease. He denied that the 
property was released to the plaintiff, and contended that, if there was such a release, it 
expired on the expiry of the lease and that the said management of the property and any 
payment of rates did not create any interests in the property in favour of the plaintiff. He 
denied that the Ministry of Lands ever agreed to renew the lease. Rather, the property 
reverted to the 2nd defendant.   He had offered to purchase the property from the 
government in consideration of the sum of N52,000.00 and his offer was accepted, after 
which he paid the sum of N5,200.00 as part of the purchase price; also N520.00 as legal 
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fees and N40.00 as non-refundable deposit for forms to the Government. Thereafter he 
entered into an agreement with the Government to purchase the property.

     The 2nd defendant repeated most of the averments of the 1st defendant. He 
further contended that the grant of a power of attorney by the plaintiff to’ Mr. 
Anusionwu without the consent of the 2nd defendant was in contravention of the 
mandatory provisions of the State Land Law an express covenant in the lease. It was also 
contended that the property in dispute had never in law been abandoned property, so it 
could not have been released to the plaintiff and its release to him by the Abandoned 
Property Authority could not be relied upon. On the expiry of the lease of the property, 
the 2nd defendant was entitled to sell it and did sell it to the 1st defendant, he averred.

At the trial one witness each was called by each of the parties in proof of its case. 
Thereafter and after addresses by counsel, the learned trial judge made various findings 
of fact which he summarised as follows:

“(a) That the land comprise in the plot described in the lease (exhibit B) registered 
as No. 7 at page 7 in volume 398 of the Land Registry in the office at Enugu, formerly 
known as No. 2 Umuoju Street and now as No. 2 Ekpeye Street, was demised to the 
plaintiff by the Governor of the former Eastern Nigeria on 17th July, 1964 for a term of 7 
years commencing 1st January, 1965 and expiring on 31st December, 1971.

(b)      that the plaintiff by his said attorney thereafter erected thereon the building 
or property, the subject matter of this action.

(c)      That the lease duly expired on the 31st day of December, 1971.

(d) That on the 16th day of February, 1973 the Chairman of the Abandoned 
Property Authority, Rivers State, by the instrument of transfer (Exhibit C) purported to 
transfer to the plaintiff the control and management of the said plot, together with the 
building or property thereon on an order purported to have been made by the Military 
Governor of the Rivers State dated the 28th day of July, 1972.

That following the said transfer, the plaintiff’s attorney went into occupation of the 
building or property and still remains in occupation and has paid to the Port Harcourt 
City Local Government property rate and to the Utilities Board, water rate in respect 
thereof.

That by an agreement dated 16th August, 1983 made between the Government of 
Rivers State and the 1st defendant and registered as No. 90 at page 90 in volume 96 of the 
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Lands Registry in the office at Port Harcourt, the Government agreed to sell and the 1st 
defendant agreed to purchase the said building or property for the sum of N52,000.00

(g) That the 1st defendant has paid to the Government of the Rivers State as part of 
the said purchase price the sum of N5,200.00.

   There is no evidence by the plaintiff’s attorney that since the purported transfer 
of the property to the plaintiff, he has paid any rent to the Government in respect thereof 
apart from the property and water rates he paid to the Port Harcourt City Local 
Government and the Utilities Board respectively. I do not believe the attorneys evidence 
that he went to the Chief Land Officer to ask for the renewal of the lease and that the 
latter, after he had shown him the instrument of transfer, Exhibit B asked him to go and 
said that he would write him to come and collect the lease. He did not explain why he did 
not pay to the Government the plot rent in the same way as he paid to the Port Harcourt 
City Local Government and Utilities Board respectively the property and water rates 
pending the renewal of the lease.”

   In the end he dismissed plaintiff’s claim for a declaration of title and found for 
him in his claims for trespass and injunction. On defendants’ appeal to the Court of 
Appeal, the appeal was allowed and plaintiff’s claim was dismissed in its entirety, hence 
his appeal to this court.

   Based on the grounds of appeal filed, the learned Senior Advocate for the 
appellant formulated the following issues for determination, namely:

Is the Court of Appeal right that on the determination of the appellant’s lease, the 
buildings and improvements on the said land automatically belongs to the Rivers State 
Government and by operation of law without complying with section 28 of the State 
Lands Law.?

(ii)      Is the Court of Appeal right when it said that Sections 10 and 28 of the State 
Lands Law are not in conflict? and

(iii)     Is the Court of Appeal right that the trial court was wrong after refusing the 
first items of the appellant’s claim to have set aside and declare void Exhibit M?

Is the Court of Appeal right that on the determination of a lease of State Land, that 
there is no distinction between the land and building by virtue of Section 10 of State 
Lands Law and its proviso?
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(v)      Is the Court of Appeal right to say that the respondents are not liable in 
trespass?

Learned Counsel for the 1st respondent formulated the issues thus:

ISSUES FOR DETERMINATION

°3.01  Whether by virtue of ss. 10 and 28 (1) and (2) of State Lands Law Cap. 122 
Laws of Eastern Nigeria applicable to Rivers State, the appellant can take advantage of 
the exceptions in the legal maxim quic quid plantatur solo solo cedit clearly pointed out 
by His Lordship Fatal Williams, J.S.C. (as he then was) in National Electric Power 
Authority v. Mudashiru Amusa & Anor (1976) 12 S.C. 99 at p. 114, and the legal effect of 
Exhibit C issued to the appellant by the Abandoned Property Authority.

3.02    Whether the respondents can be liable in trespass when the appellant’s lease 
on the property has since expired by operation of law and the 2nd defendant has since 
transferred his interest in the property to the 1st defendant by virtue of Exhibit M. The 
effect of the word “may” if any, in s.28 of the State Lands Law.

3.03 Whether section 10 is in conflict with section 28 (1) and (2) of the State Lands 
Law as to entitle the appellant to compensation for the building on the demised premises 
after the expiration of the lease by effluxion of time.”

   On the other hand, learned counsel for the 2nd respondent formulated the issues 
thus:

Whether on the expiration of a lease granted under the State Lands Law, Cap. 122 
Laws of Eastern Nigeria, 1963, the land together with any improvements thereon reverts 
automatically to the state.

(i)       If the answer to the above is in the negative must the state go to court under 
section 28 of the same law before it can recover possession of such land?

(iii) Was the Court of Appeal right when it held that Exhibit C the instrument of 
transfer gave nothing to the appellant.

 (iv) What is the proper interpretation of Section 10 of the State Lands Law, Cap. 
122, Laws of Eastern Nigeria, 1963 in relation to expired leases.

(v)      Is the decision of the Court of Appeal right?”
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   I shall” as much as possible to deal with these issues together, as did learned 
counsel after adopting their briefs.

Learned Senior Advocate for the appellant, Chief Umeadi submitted that there was 
no way the 2nd respondent could have wrested possession of the property in dispute 
without complying with the provisions of section 28(1) of the State Lands Law, that is by 
filing a suit in the High Court to recover possession. In his submission although the 
subsection says “may”, it should be construed as “shall” for reasons he gave in his brief. 
As the law has directed how possession should be recovered, there is no room for self 
help, he submitted. Further he submitted that the State Lands Law has provided for lease 
of state land and suits for recovery of rents in section 14 and forfeiture for non-payment 
of rent in section 16. It has no provision for sale of such land: so Exhibit M whereby the 
2nd respondent purported to have sold the property in dispute to the 1st respondent is 
invalid, he submitted.

Learned counsel for the 1st respondent, Mr. Ogunwole, submitted that section 28 
of the State Lands Law cannot be construed in isolation to section 10 which clearly states 
that on the determination of the lease, any buildings or other improvements on the land 
shall pass to the State without compensation. He therefore submitted that once the 7 year 
lease expired the buildings and other improvements on the land passed to the State 
without compensation. He admitted that there is no authority for sale of fee simply 
absolute of state land: but citing Nwangwu v. Nzegwu (1957) S.C.N.L.R. 61, she submitted 
that the use of the word “fee simple” was immaterial.

On behalf of the 2nd respondent, the learned Director of Civil Litigation, Mr. 
Dapaa-Addo adopted the submissions on behalf of the 1st respondent. He agree that 
section 10 as construed is harsh and submitted it would apply only when the Minister 
has elected to purchase the building. On Exhibit C he submitted that release of a property 
as abandoned property could only have arisen were there was a valid and subsisting 
lease. He also agreed that the appellant held over as a tenant after the expiration of his 
lease.

   It is necessary to begin a consideration of the above issues by adverting to the 
construction of sections 10 and 28 of the State Lands Law (Cap. 122) Laws of Eastern 
Nigeria, 1963, applicable in Rivers State. Now section 10 provides as follows:

“10.    In the absence of special provisions to the contrary in any lease under this 
law all buildings and improvements on State Lands, whether erected or made by the 
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lessee or not, shall on the determination of the lease, pass to the State without payment of 
compensation:

Provided, however, that, in the absence of any special provision to the contrary in 
the lease, when land is leased for a term not exceeding thirty years, the lessee shall beat 
liberty within three months of the termination (otherwise than by forfeiture) of such 
lease to remove any buildings erected by him on the land leased during the currency of 
such lease, unless the Minister shall elect to purchase such buildings. In the event of the 
Minister and the lessee not agreeing as to the purchase price of such buildings, the same 
shall be determined by arbitration. The lessee shall make good any damage done to the 
land by any such removal.”

Also it is provided in section 28 as follows:

“28.(1)          When any person without right, title or licence or whose right, title or 
licence has expired or been forfeited or cancelled, is in occupation of state Land, the 
Attorney-General, or the Principal Lands Officer, or some persons appointed by the 
Attorney-General may enter a suit in the High Court to recover possession thereof.

(2)      If on the hearing of such suit the defendant does not appear, or appears but 
fails to establish an absolute right or title to the possession of the land, the Court shall 
order that the possession of the land sought to be recovered shall be given by the 
defendant to the plaintiff, either forthwith or on or before such day as the court shall 
think fit to name, and shall issue such process as may be necessary for carrying such 
order into effect.”

   How then should I approach the construction of the above provisions? 
Fortunately, this question has been clearly answered by Law. Because, for any 
meaningful interpretation of the above provisions, I ought to be guided by the provisions 
of section 15(1) and (2) (a) of the High Court Law of Eastern Nigeria, (Cap. 61) of 1963, 
applicable in the Rivers State, which provides as follows:

“15(1) Subject to the provisions of this section and except in so far as other 
provisions is made by any law in force in the Region, the common law of England, the 
doctrines of equity and the statutes of general application that were in force in England 
on the first day of January, 1900, shall, in so far as they relate to any matter for which the 
legislature of the Region is for the time being competent to make laws, be in force within 
the jurisdiction of the court.
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(2)(a)  All statutes of general application or other Acts of Parliament of the United 
Kingdom which apply within the jurisdiction of the court by reason of this law or any 
other written law shall be in force so far only as the limits of the local jurisdiction and 
local circumstances permit.

(b)      It shall be lawful for the court to construe such statutes or Acts with such 
verbal alterations, not affecting the substance, as may be necessary to make the same 
applicable to the proceedings before the court.”

   It appears to me to be the intendment of the above provision of section 15(1) and 
2(a) of the High Court Law that for a proper interpretation of sections 10 and 28 of the 
State Lands Law, one must necessarily take into account the principles of the common 
law, the doctrines of equity and statutes of general application which were in force in 
England as on the 1st of January, 1900, except in so far as they have been varied, or 
amended, or cut down by the express provisions of the State Lands Law or any other 
local law. It cannot be too often repeated that in such circumstances, those principles of 
English law ought to apply save in so far as they have been excluded or modified by local 
legislation or by local customary law. In this respect, it is noteworthy that, subject to local 
legislation and custom, the Lease’s Act of 1845 and the Conveyance Acts of 1881 and 1892, 
among others which are not relevant to these proceedings, are applicable in the States 
which have been carved out of the former Eastern Region of Nigeria. This is because, 
although Lagos and the former Western Nigeria (Ogun, Ondo, Oyo, Bendel and Osun) by 
the Law of Property and Conveyance Law Cap. 100 Laws of the western Region 1959, 
have passed their own conveyancing laws, the Eastern Region did not. So in trying to find 
out the law on such a point in any state carved out of former

Eastern Region I must resolve the Issue from the view point of English law except 
In so far as h has been varied by local legislation or applicable native law and customs. 
Where a local legislation does not go far enough on an issue, I ought to fill up the gap, if 
any, from applicable English law: for a similar approach on laws of procedure, see 
Laibru Ltd. v. Building & Civil Engineering Contractors (1962) 1 All N.L.R. 387, Odurne v. 
Nnachi (1964) 1 All N.L.R. 329.

     I should make yet another observation. Learned counsel for the 2nd respondent 
has invited us to interpret section 10 set out above to mean that if a person whose lease 
of state land for a period of less than 30 years has expired fails to remove his buildings 
on the land within three months, it shall be forfeited to the state without compensation. 
It is my view that such an interpretation will fall against the letters and spirit of section 
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31 of the Constitution of the Federal Republic, 1963. The State Lands Law first came into 
force as the Crown Land Ordinance in 1918 which was Cap. 45 of 1948 and Cap. 122 of 
1963. It was therefore an existing law at the time the Constitution of 1963 came into 
force. And section 1 of that Constitution has declared void to the extent of the 
inconsistency any law which is inconsistent with the Constitution. I should not, if possible 
interpret that section out of existence by adopting such an Interpretation in view of the 
maxim ut magis valeat quam pereat expatiating on the maxim in Nokes v. Doncaster 
Almagamated Collieries Limited (1940) A.C. 1014, Viscount Simon, L.C. stated at page 022:

“If the choice is between two interpretations, the narrower of which will fail to 
achieve the manifest purpose of the legislation, we should avoid a construction which 
would reduce the legislation to futility and should rather accept the bolder construction 
based on the view that parliament would legislate only for the purpose of bringing about 
an effective result.”

It is from the above principles that I shall now try to construe sections 10 and 28 of 
the State Land law set out above, Now section 63 of the Conveyancing Act of 1881, as 
amended by that of 1892, provided that a conveyance (which by definition includes a 
lease) of land transfers to the grantee all the estate, right, title, interest, claim and 
demand which the grantor has on the land, subject only to a contrary intention being 
expressed in the conveyance.

     Argument was raised as to whether or not the well known common law maxim 
quic quid plantatur solo solo cedit (whatever is affixed to the soil belongs thereto) has 
any application to state lands in view of the provisions of section 10 of the State Land 
Law. Putting the question another way, it postulates that whatever is affixed to the land 
is subject to the same rights as the land itself. This is a concept of great antiquity which 
dates back to the days of the Institutions of Justinian in the Roman times. It had such a 
sactity that if a man built on his own land with another person’s materials, the owner of 
the land became the owner of the buildings also, although by the action de tigno juncto 
the owner of the materials could recover double their value as compensation. The 
ownership of the materials in any event remained that of the owner of the land. The 
concept under Roman Law was imported into the common law (see Bracton, C.3,2.4& 6) 
But, as the case with many common law concepts, equity moved in to remove some of the 
harshness of the common law. Lord Chancellor Clare in the case of Kenny v. Browne, 3 
Ridg. PC. 462 at p. 519 summed up the principle thus:

“As to the equity arising from valuable and lasting improvements, I do not 
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consider that a man who is conscious of a defeat in his title, and with that conviction in 
his mind expends a sum of money in improvements, is entitled to avail himself of R. If 
the person really entitled to the estate will encourage the possessor of I to expend his 
money in improvements, or i he will look on and suffer such expenditure without 
apprising the party of his intention to dispute his title, and will afterwards endeavour to 
avail himself of such ...... the jurisdiction of a court of equity will clearly attach upon the 
case.”

It is from the above background that I shall now examine the provisions of section 
10 of the State Lands Law of Eastern Nigeria set above. Clearly the substantive part of the 
section says that upon determination of such a lease any

such improvements like the land itself reverts to the State.        If the section had 
stopped there, it would have been said without argument that the section incorporated 
the principle of the maxim quic quid plantatur solo solo cedit. But the proviso makes a 
special provision with respect to lease for periods of under thirty years. It gives a 
separate treatment to that and enables the lessee to remove such buildings and other 
improvements within three months of the termination of the lease, unless the Minister 
elects to purchase such buildings. In others words, it is the Intendment of the proviso to 
section 10 of the State Lands Law applicable in the Rivers State that the, maxim quid quid 
plantatursolo solo cedit shall not apply to buildings and other improvements on state 
lands such as the instant which have been leased for periods of less than thirty years. 
This is, therefore, an exception to the application of the maxim. Similarly in Benin where, 
by notorious custom, the rubber planted on the land, are regarded as not forming a part 
of the land (for which see Aigbe v. Edokpolor (1977) 2 S.C. 1 pp. 7- 8).

So, this section is an example of the exceptions to the application of the maxim as 
adumbrated by Fatayi-Williams, J.S.C. as he then was, National Electric Power Authority 
v. Mudasiru Amusa & Anor. (1976) 12 S.C. 99, at p. 114. It must therefore be applied as an 
exception to the maxim. The law enables the appellant to stay on and remove the 
buildings after the lease of the land has expired.

While the appellant was authorised by statute to stay on, there is yet another right 
at common law which then ensured to him after the expiration of the statutory period of 
three months, that is that of a tenant at sufferance. As a lessee whose term of lease had 
expired but who held over and remained in possession without the landlord’s assent or 
dissent (for which - see Remon v. City of London Real Property Limited (1921) 1 K. B., 49, 
50), he became a tenant at sufferance, having come upon the land lawfully in the first 
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place. This is categorised as a leasehold, even though there was no longer a grant: See 
Megarry & Wade the Law of Real Property (4th Edn.) pp. 44-45; 640. See also Vol. 23 
Halsbury’s Laws of England (3rd Edn) p. 509. It arises not by grant but by operation of 
law. See Meye v. Electric Transmission Limited (1942) Ch. 290.

   Once that situation arose in this case, if the lessee holding over paid rent and the 
landlord accepted it, I would be deemed to be a renewal of the lease on the same terms 
and conditions as the original lease. As the appellant paid no rents, he remained a tenant 
at sufferance, liable for use and occupation of the land but who could rely upon his 
possession of the land against the whole world until the lessor recovers possession from 
him in the manner authorised by law.

   It is from a view of all the above applicable English statutes of general 
application and principles of the common law, that I shall now construe sections 10 and 
28 of the State Lands Law (Cap. 122) Laws of Eastern Nigeria, 1963, applicable in the 
Rivers State. For the reason I have given, I cannot construe the substantive part of section 
10 as meaning that the appellant’s building on the land which, on the application of 
maxim quic quid plantatur solo solo cedit, became a part of the land, passed to the State 
without compensation for the simple reason that it would run contrary to the grain of 
section 31 of the 1963 Constitution. Without doubt, the proviso to section 10 gives the 
lessee whose lease has expired a statutory right to remain in possession. Although it was 
to be for a period of three months, there is no provision as to what would happen 
thereafter and, furthermore, at common law he has also become a tenant at sufferance 
and so remains in possession. It is obviously because of this situation that section 28 has 
made provision for the manner whereby the lessor could recover possession from him, 
that is by entering a suit in the High Court to recover possession. It is trite that once the 
law has prescribed a particular method of exercising a statutory power, any other 
method of exercise of it is excluded: so there can be no question of the lessor in this case 
recovering self-help. I agree with Chief Umeadi that although section 28(1) of the law 
states that the lessor “may” should be construed as mandatory i.e. meaning “shall” or 
“must”. I believe that it Is now the invariable practice of the courts to interpret “may” as 
mandatory whenever it is used to Impose a duty upon a public functionary the benefit of 
which enures to a private citizen. See on this Chief J. O. Edewor v Chief M. Uwegbo & Ors. 
(1987) 1 N.W. L.R. 313 at p. 339; Mokelu v Federal Commissioner of Works and Housing 
(1976) 1 All N.L.R. (pt. 1) 276 at p. 282; Aluminium Manufacturing Co. (Nig.) Ltd. v. 
Nigerian Ports Authority (1987) 1 N.W.L.R. (pt. 51) 475, at p.487. Komye v. Central Bank of 
Nigeria & Ors. (1989) 1 B.W.L.R. 419. It would be wrong, therefore, to hold that the duty to 
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apply to court for possession was merely permissive or directory as the respondents 
have urged. Indeed in view of the state of the general law as to the position and right of a 
former tenant or lessee who holds over, such an interpretation will lead to absurdity and 
inconsistency as well as to injustice. Possession it has been said is nine points of law. Our 
courts have in numerous decisions moved in to protect possession see, for example: 
Obikoya & Sons Ltd. v. Governor of Lagos State (1987) 1 N.W.L.R. (pt.50)385, L.S.apc. v. 
Foreign Finance Corporation (1987) 1 N.W.L.R. (pt. 50)413; A-G of Bendel State & Ors.v. 
P.L.A. Aideyan (1989) 4 N.W.L.R. (pt. 118) 646. The argument which has been inflicted 
upon us on behalf of the respondents in this case will, if accepted, be a reversal of this 
trend. Having said that much, I must say that I find it difficult to agree with the Court of 
Appeal that the procedure prescribed by s.28 the State Lands Law of Eastern Nigeria is 
discretionary. Clearly it appears to me that section 10, shorn of its unconstitutional 
element, is complemented by section 28 which sets out the procedure for recovering 
possession from the lessee who holds over after his term has expired. There can be no 
question of the house or the land or both automatically reverting to the 2nd respondent 
simply because the lease had expired and has not been renewed.

     Next, I shall consider the effect of issuance of Exhibit C by the 2nd respondent’s 
Abandoned Property Authority. The relevant facts are not in dispute. By a deed of lease, 
Exhibit B, dated 17/7/64 (but effective from 1/1/65) the 2nd respondent granted to the 
appellant a 7 year lease of the plot in dispute. The appellant, through his attorney, 
developed the plot. During the civil war, the 2nd respondent’s Abandoned Property 
Authority managed the property as an abandoned property. The lease expired on the 
31st of December, 1971. By a letter, Exh. C, dated 19th February, 1973, the 2nd 
respondent’s Abandoned Property Authority released the property in dispute to the 
appellant who installed rent paying tenants in the premises. He paid rates thereon to the 
appropriate 2nd respondent’s authorities but paid no rents. While the appellant was in 
possession through his tenants the 2nd respondent on the 16th of August, 1983 purported 
to sell the property in dispute to the 1st respondent. The courts below held that Exh. C 
which was issued after the lease had expired was a useless document because, as the 
respondents contend, on the expiration of the lease, there was nothing to release. I have 
already held that the appellant still had lawful possession of the property. The question is 
whether the court below was right to have held Exhibit C was a useless document devoid 
of any force and effect. There is no way the appellant could have been allowed to remain 
in his house without being allowed continuous possession of the land in dispute. They 
were both comprised in the deed of grant.
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   While there can be no dispute that the deed of lease, Exhibit B, expired on the 
31st of December, 1971, and had not been renewed, serious issues have been raised as to 
the effect of Exhibit C dated 19th February, 1973 whereby the Abandoned Property 
Authority stated that they had released the property in dispute to the appellant.

Learned counsel for the appellant, pointed out that the 2nd respondent assumed 
the authority to manage the property in dispute by reason of section 18 of the 
Abandoned Property Edict of the 2nd respondent. They later released it to the appellant 
as such. They could, therefore, not be heard to say that it was not an abandoned 
property. They contended that the provision in the proviso to section 10 of the State Land 
Law was sufficient warrant for him to remain in possession after the expiry of the lease.

In my opinion, the contention of the respondents has completely ignored one 
important class of tenants at common law, that is tenants by estoppel. By operation of the 
rule of estoppel a man is not allowed to blow hot and cold, to affirm at one time and deny 
at the other, or, as it Is said, to approbate and reprobate. He cannot be allowed to mislead 
another person Into believing in a state of affairs and then turning round to say to that 
person’s disadvantage that the state of affairs which he had represented does not exist at 
all or as represented by him: See Cane v. Mills (1862) 7 H & N 913, at pp. 927-928. Dealing 
with the broad principle of estoppel in Joe Iga & Ors. v. Ezekiel Amakri & Ors. (1976) 11 
S.C. 1, this court stated at pp. 12- 13;

“If a man by his word or conduct willfully endeavours to cause another to believe 
in a certain state of thing which the first knows to be false and if the second believes in 
such state of things and acts upon the belief, he who knowingly made the false statement 
is estoppel from averring afterwards that such a state of things does not exist at the time; 
again, if a man either in express terms or by conduct, makes representation to another of 
the existence of a state of facts which he intends to be acted upon in a certain way, in the 
belief of the existence of such a state of facts, to the damage of him who so believes and 
acts, the first is estopped from denying the existence of such a state of facts. Thirdly, if a 
man whatever his real meaning may be, so conducts himself that a reasonable man 
would take his conduct to mean a certain representation of facts and that it was a true 
representation, and that the latter was intended to act upon it in a particular way, and he 
with such belief, does act in that way to his damage, the first is estopped from denying 
the facts as represented.”

   Clearly by exhibit C, the 2nd respondent had represented to the appellant that it 
as lessor of a subsisting lease had released to him the property in dispute which had been 
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held by it as an abandoned property. It cannot be heard afterwards to say that the lease 
had in fact expired before the issuance of Exhibit C. It will be held by its representation 
and by estoppel by matter in pais. Now tenancy by estoppel Is well-known principle of 
common law and equity. Under this principle, a landlord cannot question the validity of 
his own grant, nor can the tenant question it while he is enjoying possession of the land: 
See- Webb v. Austin (1844) 7 Man & G 701; Cuthbertson v. Irving (1860) 6 H & N. 135. In 
the instant case, 2nd respondent cannot be allowed to say that it had released the 
property in dispute to the appellant by Exhibit C and then turn round to impugn the 
release on the ground that the lease thereof had in fact expired before the release. It 
would only have been allowed to repudiate the release if it was an act it could not have 
performed at all because it would be ultra vires: See Rhyl U.D.C. v. Rhyl Amusements Ltd. 
(1959) 1 W.L.R. 465 this ground alone, the court below should have found that the 
appellants possession continued. The court below was, therefore, in error to have held 
that Exhibit C was a useless document.

I should now consider the position of the 1st respondent. His case is that the 
property in dispute had been purchased by him as per a deed of conveyance, Exhibit M, 
dated the 16th day of August, 1981, which purports to have sold the property in dispute 
for a fee simply absolute in possession free from all encumbrances with effect from the 
16th day of August, 1983. To reinforce his position, he also referred to a letter from the 
Secretary to the Military Government, Exhibit O, dated the 5th day of September, 1983, in 
which he declared that the property in dispute had ceased to be state land. Chief Umeadi 
has submitted that there is no power to sell state land as a fee simple. Relying on 
Nwangwu v. Nzekwu (1957) S.C.N.L.R. 61, at p. 63, learned counsel for the 2nd 
respondents submitted that the use of the words ‘lee simple” should be treated as 
immaterial. The important thing is that the 2nd respondents were entitled to deal with 
the property.

In my view the point raised by Chief Umeadi goes beyond a question of mere 
technicality. It involves a question of substance and public policy of the state as 
enshrined in its laws as well as the position of a person in possession of property in case 
of a sale by a reversioner. Dealing with the last point first, ft appears to me to be the law 
that a reversioner, such as the 2nd respondent, cannot sell his reversionary Interest, that 
is his particular estate, as fee simple while another person is in possession of the land. He 
must first either first recover possession from that other person In possession or sell his 
reversionary interest subject to that person’s possession. For what the reversioner has in 
such a case is the freehold reversion subject to the possession in another person and not 
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a fee simple absolute free from Incumberances. It must be noted that interest in land, 
whether legal or equitable, are carved out as it were on a place of time. Any holder of a 
particular interest or estate who attempts to sell more than the quantum of his estate will 
because by the maxim nemo dat quod non habet (no one can give or sell what he has 
not). I am satisfied that the 2nd respondent could not validly grant to the 1st respondent 
a fee simple when it was not in possession.

     But Chief Umeadi has raised a more fundamental point. He has contended that 
the 2nd respondent could not, even if they were in possession, sell state land. Their 
powers under the law are limited to leasing them to diverse persons, and accepting 
forfeitures and surrenders of lease. There appears to be substance in this contention. 
State lands in Nigeria invariably originate from compulsory acquisitions of such land 
from individuals or communities for public purposes. Such lands are held in trust by the 
acquiring government for use for the public purpose for which the land was acquired 
and in accordance with the public policy of the state as enshrined in the laws of the state. 
Now it has been conceded that there is no law which authorises the reconversion of such 
lands into private land nor any to support the selling of such lands as fee simple absolute 
in possession such as the respondents tried to do by Exhibit M. One of the established 
principles for construction of statutes conferring powers, particularly by those which 
may have the effect of expropriating a citizen of his proprietory rights is that the courts 
will confine those exercising power to a strict observance of the letters of the statute: see 
on this -

East Riding County Council v. Park Estate (Bridlington) Ltd. (1957) A.C.223; also 
Pocklington v. Melksham U.D.C. (1964) 2Q.B. 673, at p.681. See also Birmingham & 
Midland Motor Omnibus Company Limited v Worcestershire County Council (1967) 1 
W.L.R. 409, C.A.

   It is also a necessary implication of the rule of law that excepting where the law 
gives a discretion to a public functionary he can only act in accordance with law, as to do 
otherwise may enthrone arbitrariness. I am of the clear view that the 2nd respondents 
required express authorisation from a statute before they could have sold any state land 
as a fee simple absolute in possesssion to the 1st respondent. As there was no such 
authorisation, the purported sale by Exhibit M is invalid.

   It is left for me to deal with the second respondent’s contention that by execution 
of the power of attorney, Exhibit A without their consent the plaintiff/appellant had 
committed a breach of the covenant not to part with the possession of the demised 
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property without the lessor’s consent. To begin it, it appears to me that the thrust of the 
argument lost sight of the time nature of a power of attorney. A power of attorney is a 
document, usually but not always necessarily under seal, whereby a person seised of an 
estate in land authorises another person (the donee) who is called his attorney to do in 
the stead of the donor anything which the donor can do, lawfully usually clearly spelt out 
in the power of attorney. Such acts may extend from receiving and suing for rates and 
rents from, to giving sersin to, third parties. It may be issued for valuable consideration 
or may be coupled with interest in either case it is usually made to be irrevocable either 
absolutely or for a limited period (see ss. 8 and 9 of the Conveyance Act of 1881 which is 
still applicable in the Rivers State under section 15 of the High Court Law). A power of 
attorney merely warrants and authorlses the donee to do certain acts In the stead of the 
donor and so is not an Instrument which confers, transfers, limits, charges or alienates 
any title to the donee, rather Ft could be a vehicle whereby these acts could be done by 
the donee for and In the name of the donor to a third party. So even if it authorises the 
donee to do any of these acts to any person including himself, the mere issuance of such 
a power is not per se an alienation or parting with possession. So far it is categorized as a 
document of delegation: It is only after, by virtue of the power of attorney, the donee 
leases or conveys the property, the subject of the power, to any person including himself 
then there is an alienation. There is no evidence in this case that that stage had been 
reached. Until that stage is reached and as long as the donee acts within the scope of the 
power of attorney, he Incurs no personal liability: any liability is that of the donor. The 
2nd respondent’s argument is also misplaced in another respect: It assumes that upon 
breach of a covenant in a lease, the forfeiture of the lease is automatic. It is, however, 
trite that a breach of a covenant is merely a ground for forfeiture. The lessee may, 
however, apply for relief.

   The conclusion I feel bound to reach is that as on the 18th of August, 1983, the 
date when the 2nd respondent purported to have sold the land in dispute to the 1st 
respondent as fee simple absolute in possession, the appellant was in possession of the 
land in dispute as a lessee whose lease had expired but who was holding over, the 
purported sale to the 1st respondent was invalid. So the appellant is still in possession 
even though his lease which expired on the 31st of January, 1971, has not been renewed. 
The learned trial judge as well as the court below was right to have held that the 
appellant was not entitled to a declaration that the appellant was a lessee of the property 
in dispute. But clearly, as he was at all material times in possession, the entry up onthe 
land by the respondents to harass his tenants on the land in dispute was in trespass. So I 
allow the appeal and set aside the judgment of the Court of Appeal, including the order as 
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to costs. I restore the judgment of the High Court. For the avoidance of doubt:

(i)       As there is no subsisting lease of the property in dispute the claim for a 
declaration that he is the lessee fails and is dismissed.

(ii)      I hereby declare that the sale of the property by he Rivers State Government 
to the 1st defendant is null and void and of no effect.

 (iii)    I award N100.00 as damages for trespass against the defendants jointly and 
severally.

(iv) I also make an order of injunction against the defendants, their agents, privies 
and servants from any further acts of trespass on the premises known as No. 2 Ekpeye 
(Umuoj) Street, Port Harcourt.

   The appellant shall have the costs of this appeal which I assess at N1,000.00 
against each respondent in this court and N500.00 against each respondent in the Court 
of Appeal.

AUGUSTA CHIME v MOSES CHIME

[2001] 9 WRN 113

A.B. WALI , J.S.C. (Delivering the leading judgment): The facts involved in this case are 
not seriously in dispute. The 1st plaintiff is the wife of the 2nd plaintiff and an in-law to 
the 4th defendant. She sued the 1st, 2nd and 3rd defendants in the Enugu High Court to 
the then Anambra State claiming for the following reliefs as contained in paragraph 17 of 
her Statement of Claim:

"WHEREFORE the plaintiff claims against the defendants jointly and severally as follows:-

(i) A declaration that the Power of Attorney dated the 13th day of July, 1990 and 
registered as No. 64 at page 64 in Volume 1299 of the Lands Registry, Enugu was not 
given by the 4th defendant.

(ii) A declaration that the Notice to quit No. RP/1998/90 dated 24th July, 1990 and 
given by the 2nd defendant to the plaintiff in respect of the property plaintiff lawfully 
occupies at No. 22 Moorehouse Street, Ogui Enugu is invalid, null and void and of no 
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effect.

(iii) A declaration that the purported Coveyance/Assignment between the 1st and 
2nd defendants for which the approval/consent of the 3rd defendant is required and 
based on the Power of Attorney registered as 64/64/1299 is irregular, null and void.

(iv) An injunction restraining the defendants, their servants agents and 
functionaries from taking steps to perfect the assignment and from interfering with the 
plaintiff’s user and enjoyment of the property situate at No. 22 Moorehouse Street, Ogui 
Enugu."

Before filing the statement of claim and on the application of the 4th Defendant he was 
joined in the action. The application was granted on 29/11/90. An application dated 
6/12/90 on behalf of the 1st, 2nd AND 4th defendants praying that the trial court should 
direct a Magistrate or any officer of the Court to take the evidence of 4th defendant on 
commission and that during such exercise all parties to the suit should attend the 
examination of the 4th defendant was filed on 10/12/90. The depositions so taken would 
be filed in court and that it might be given in evidence by the 1st and 2nd defendants at 
the fiat. After listening to learned counsel for and against the application the learned trial 
judge granted it as prayed and adjourned the matter to 21/1/91 for hearing so that 
learned counsel could file their statement of claim as well as the statement of defence 
respectively

Subsequent to the order (supra) plaintiff filed her statement of claim on 9/1/91. The 1st, 
2nd and 4th defendants filed a joint statement of Defence on 14/1/91. On the 21/1 /91 
Charles Chika Chime, John K, Chime, Raphael Chime and Gabriel Chime filed an 
Application seeking for an order to be joined as co-plaintiffs in the suit. As earlier fixed, 
the Court sat on 22/1/91 to take the evidence of 4th defendant who was described as an 
ailing old man. The learned trial judge had told the parties on 18/2/90 that he would 
himself take the evidence of the 4th defendant and on 22/1/ /91 as requested earlier by 
Mr. Mogboh SAN, counsel for the plaintiff and on that date he took down the evidence of 
4th defendant Chief Mogboh SAN [MISS Ukoh with him] for the plaintiff while Mr. 
Anyamene SAN [Dr. Mogbana and Mrs. Udogu with him] for the 1st, 2nd and 4th 
defendants appearing for the parties respectively. The 4th defendant after being sworn 
on the Bible, gave his evidence at the end of which he was subjected to vigorous 
examination by Chief Mogboh, SAN. The learned trial judge then adjourned the case for 
continuation of hearing on 12/2/91 without objection by learned counsel appearing. 
When the case came up on 12/2/91, at the request of Miss. Ukoh, learned counsel for the 
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plaintiff, the case was adjourned to 25/4/91 to enable the parties negotiate settlement, 
and on the adjourned date Mr. Mabu appeared for the plaintiff. He told the court that the 
parties were continuing with the effort to settle out of Court and to that end another 
meeting had been fixed for 9/6/9 1. The case was further adjourned to 19/6/91 for report 
of settlement or continuation of hearing.

On 19/6/91 Mr. Mabu and Mr. Anyamene SAN appeared for the plaintiff and the 
Defendants respectively. There was no settlement, reached. The learned trial judge 
reluctantly granted another adjournment because learned counsel for the plaintiff 
reported that the plaintiff could not be in court for continuation of hearing of the case as 
she was not well. This was supported by a medical report. The learned trial judge 
adjourned the case to 3/7/91 with a remark that "No further application for adjournment 
will be entertained."

On 2/7/91 learned counsel for the plaintiff /applicant moved the court for leave to join 
Charles Chike Chime, John K. Chime, Raphael Chime and Dr. Gabriel Chime as 
co-plaintiffs. The application being not opposed was granted as prayed and the 
co-plaintiffs were given 14 days within which to file their statement of claim while the 
defendants were equally given 7 days within which to file Statement of Defence to the 
co-plaintiffs’ statement of claim. The case was then adjourned to 24/9/91 for continuation 
of hearing It is to be noted that the mode of service of the pleadings herein ordered was 
to be served on counsel by counsel. The case came up again on 17/9/91 and with consent 
of learned counsel for the parties it was again adjourned to 24/9/91, the date originally 
fixed for the continuation of hearing. On 24/9/91, learned counsel for the plaintiffs file a 
Notice to produce in which he requested the defendants to produce a letter dated 10th 
February, 1991 said to have been written by Mr. Sampson Okafor Chime, the 4th 
defendant, to Rev. Nwizu, the Chairman of the 2nd defendant. On the same 24/9/91 
learned counsel Mr. Mabu appearing for the plaintiffs informed the court that in line 
with order 9 Rule 1 (II) of the High Court of Anambra State, he had agreed with counsel 
for the defendants to file the Co-plaintiffs’ statement of claim and which he had already 
filed. He also asked the court to recall 4th defendant for further examination on behalf of 
the co-plaintiffs who were not parties to the case at the time the 4th defendant testified 
adding that if the request was granted "plaintiffs" counsel or the plaintiff, will have the 
responsibility of bringing him. The order to recall 4th defendant was granted by the 
Court as prayed.

As if that was not enough learned counsel for the plaintiffs came up with another 
application for an adjournment to enable him serve the 3rd defendant with the 
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Statement of Claim of the Co-plaintiffs to which Mr. Anyamene SAN, raised an objection 
on ground that the 3rd defendant did not enter appearance to the Writ of Summons and 
other Court’s processes and documents served on him and that it would be idle to 
adjourn for such purpose as he had nothing to defend from the statement of the 
plaintiff’s claim as he was a norminal party. Mr. Mabu of plaintiff’s counsel insisted that 
he was not ready to go on with the case on that day as he had not rehearsed his witness 
and also that the 4th defendant he wanted to recall was not present in court that day. The 
court agreed and granted a short adjournment to 30/9/91.

When the case came up on 27/9/91, Mr. Mabu appeared for the plaintiffs while Mr. 
Anyamene SAN appeared for the defendants. 4th defendant was put into the Witness box 
and was sworn on Bible before further examination by Mr. Mabu of plaintiffs’ counsel. 
At the conclusion of the further examination learned counsel for the plaintiffs made the 
statement as recorded by the court:

"that the plaintiff and co-plaintiffs do not intend to testify in this case nor do they intend 
to call any witness says the plaintiff and co-plaintiffs hereby close their case as they do 
not intend to lead evidence."

Mr. Anyamene SAN then led further evidence in support of the defence and in proof of 
the counter-claim. On that same date to wit 27/9/91 the defence closed its case. The case 
was adjourned to 30/9/91 for address by learned counsel, and on the adjourned date 
learned counsel delivered their addresses which was continued to conclusion on 8/10/91. 
Ubaezonu J [as he then was] reserved Judgment to 21/10/91.

On 23/10/91 as evidenced by the court proceedings on that date, learned counsel for the 
plaintiffs had earlier on before that date filed a motion to arrest the court’s judgment. 
The court for some reason could not sit on 21/10/91 as scheduled. On 23/10/91 when the 
case was called Mr. Anyamene SAN [Dr. Mogbana and Mrs Udogu with him] announced 
their appearance for the Defendants. Neither the plaintiffs nor their counsel were in 
court at the time. The learned trial judge recorded what happened thereafter as follows:

"Court: This case was adjourned to 21/10/91 for judgment. Before that date a Motion 
to Arrest the judgment was filed by Counsel for plaintiff and co-plaintiffs. The Court did 
not sit on 21/10/91 and at the direction of the Judge the case was adjourned to to-day 
23/10/91 for judgment and the motion.

I came into the Court at 9.30 a.m. but counsel for the plaintiff and co-plaintiffs 
were not in Court. I waited for the Counsel for about 20 minutes. Mrs. Offiah from whose 



21

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

Chambers Mr. Mabu who has conducted this case came into the Court and on being 
questioned by the Court she said that Mr. Mabu was in the High Court No. 3.

"The Court sent for him, firstly through Mrs. Offiah secondly through the Clerk of 
Court and finally through the Court duty Police. Mr. Mabu eventually arrived and said 
that he was not ready to go on with the motion. He further says that the case file has been 
taken away from him."

Thereafter, the learned trial judge struck out the Motion for the Arrest of Judgment and 
proceeded to deliver his considered judgment in which he dismissed the plaintiffs’ claims 
while upholding the counter-claim of the1st, 2nd and 4th Defendants. He awarded 
N5,000.00 general damages specifically to the 2nd Defendant and costs of N2,000.00 
generality to the 1st, 2nd and 4th Defendants.

Being not satisfied with the judgment of the trial court, the plaintiffs appealed to the 
Court of Appeal, Enugu Division. In a considered judgment of that court by Achike JCA [as 
he then was] with which both Ejiwunmi JCA [as he then was] and Niki Tobi JCA agreed, 
the appeal was unanimously dismissed with N1,000.00 costs, in favour of the 
defendants/respondents. Still not satisfied by the Court of Appeal decision, the plaintiffs 
have now further appealed to this Court.

Parties filed and exchanged briefs of argument against the 6 original and the 6 additional 
grounds of appeal. The appellants formulated the following 9 issues for determination by 
this Court:

1. Whether the Court of Appeal was right to have dismissed the appellants’ appeal 
when the learned trial Judge who became a Judge of the High Court of the new Anambra 
State had lost jurisdiction to hear and determine the case after the creation of a separate 
Enugu State where the property in dispute situates out of the old Anambra State, on the 
27th of August, 1991.

2. Whether the Court of Appeal was right to have dismissed the appellants’ appeal 
after finding that the writ of summons was not served on the 3rd defendant and that the 
motion for joinder of the 4th defendant had not been served on all the parties to the suit 
to wit the 1st and 3rd defendants, on the ground that it was for the party not served and 
not for the plaintiffs/appellants to complain or that the non-service raises an issue of 
mere technicality.

3. Whether the Court of Appeal was right to have dismissed the appellants’ appeal 
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when on the chronology of events as outlined by it, it was shown that the learned trial 
Judge took evidence of tile defence and addresses of counsel before pleadings closed.

4. Whether the Court of Appeal was right in holding that the learned trial Judge was 
right to have himself taken the evidence of the 4th defendant before issues were joined 
and before hearing the plaintiffs and in the manner he did, and upon an application that 
his evidence be taken on commission by a magistrate.

5. Whether the Court of Appeal was right in failing to note that even if the learned 
trial Judge had the jurisdiction and power to order the 4th defendant to give evidence 
upon the application before him, he did not find the factual bases for the exercise of his 
discretion in the matter established, and also the stage at which he could exercise it has 
not been reached.

6. Whether the Court of Appeal was right to have failed to observe that the judgment 
of the learned trial Judge was a nullity, as having been delivered without due notice to 
the appellants and after the learned Judge had lost jurisdiction.

7. Whether the Court of Appeal was right in holding that the sale of the house in 
dispute to the 2nd respondent was duly proved and that it proved the N5,000.00 damages 
awarded to it.

8. Whether the Court of Appeal directed itself correctly as to the validity and effect of 
the power of attorney, Exhibit A, in the suit.

9. Whether upon a proper direction on the evidence the Court of Appeal was right to 
have held that the respondents proved their case and were entitled to judgment."

Save for the objections raised by learned counsel for the defendants against some of the 
grounds of appeal and the issues raised in the appellants’ brief of argument he seems to 
have adopted the issues as formulated since he did not formulate any in his brief. I shall 
consider the objections raised. Henceforth the plaintiff and co-plaintiffs and the 
defendants shall be referred to as the appellants and the respondents respectively in this 
judgment. I have considered both the grounds of appeal and the issues objected to and 
have come to conclusion that except for issue 9; which is not hinged to any ground of 
appeal both the grounds of appeal and the issues objected to are competent. Leave was 
sought and obtained to file the additional grounds and the issues formulated seem to 
over-lap and I therefore prefer to treat them in this judgment.
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Issue 1 will be taken along with issue 6 when I come to deal with that issue.

Issue II

Under this issue learned counsel for the appellants advanced the argument that the 3rd 
defendant was not served with the Writ of Summons and that both the 3rd 
defendant/respondent and the 1st defendant/respondent were equally not served with 
the 4th defendant/respondent’s application for joinder. On the basis of these arguments 
he submitted that issues were not joined in the case when the learned trial judge took the 
evidence of the 4th respondent.

In reply to arguments supra learned counsel for the 1st, 2nd and 4th respondents 
submitted that both the 3rd defendant and 1st respondent were served with all court 
processes in the case. Learned counsel referred in particular to paragraph 3 of the 1st 
appellant’s affidavit in which she deposed that the 2nd and 1st defendants were served. 
He also submitted that both the 1st defendant/respondent and 3rd defendant were 
served with the 4th defendant/respondent’s application to be joined as party. After citing 
authorities in support of his submission learned Respondent’s counsel contended that 
assuming that the parties referred to were not served [which he did not concede], 
learned counsel for the appellants had no business to complain for and on behalf of such 
parties and that the party that should have complained for non-service is the party 
affected.

It is not in dispute that neither 1st respondent nor the 3rd defendant complained against 
the non-service of the court processes referred to above or any other order made. It does 
not therefore lie in the mouth of the appellant to complain on their behalf. It is 
abundantly clear from the printed record that neither the 3rd defendant nor the 1st and 
2nd respondents complained against non-service of any court process on him, in fact 
throughout the proceedings in this case the 3rd defendant did not put up any 
appearance. He did not join issue with appellants on any aspect of the case. He remained 
a silent defendant who from the look of things had no stake in the matter he was just a 
nominal party. The Court of Appeal was perfectly right when it stated thus in the lead 
judgment:

"The application for nullification of such proceedings would be at the instance of the 
defendant against whom an order is made without prior notification of proceedings in 
which the order was made for the simple reason that a condition precedent for the 
exercise of the court’s jurisdiction in making the order has not been fulfilled ........I am 
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therefore clearly of opinion that for a party to a suit to apply for the proceedings to be 
nullified by reason of failure of service, where service is a requirement, it must 
sufficiently be established that he or she has not been served in respect of the 
proceedings and that the order made therein affects him. It is not in my view open to 
every party to the proceedings to make such an officious complaint. If such complaint is 
sustainable, it will yield startling results. Thus an aggrieved plaintiff, as in the instant 
appeal would be enabled to appeal against a judgment against him on the technical 
ground that a party to the proceedings has not served some process."

See Obimonure v. Erinosho (1986)1 All NLR 250; Richardson v. Mellish 2 Bing 225; 
Madukolu v. Nkemdilim (1962) 1 All NLR 587 and Skeconsult v. Okey (1981) 1 SC 6. Issue 
II is therefore resolved in favour of the respondents against the appellants. Issues 3, 4 
and 5 of the appellants’ brief are inter-related as they deal with the recording of the 
evidence of the 4th Respondent and the relative effect of such action to the proceedings 
and will be taken together. The gravamen of the complaint in the three issues is that the 
learned trial Judge recorded down the evidence of 4th Respondent instead of it being 
recorded by a magistrate or any other officer of the court assigned to do so by the Judge. 
It was also canvassed that the learned trial judge was wrong in taking the case of the 
respondents before that of the appellants. Learned counsel for the appellants therefore 
submitted that the court of appeal committed grave error for failing to hold that the 
method adopted by the trial judge in taking the evidence of the 4th respondent before the 
close of pleadings and thereby joining issues was contrary to the known procedure and 
the rule of evidence. Learned counsel contended that even if it was assumed that the 
learned trial judge had power to take the evidence of the 4th respondent on ground of his 
age and deteriorating condition of his health, there was not, on the evidence before the 
trial court, a proper factual basis for the exercise of the power of discretion and the court 
of appeal was in error in coming to the conclusion that the procedure adopted by the 
trial judge was right.

In reply, learned counsel for the respondents after setting out in sequence what 
transpired before the learned trial judge agreed to take down the evidence of 4th 
respondent by himself, submitted that it was Mr. Mogboh SAN, learned counsel for the 
1st plaintiff/appellant who was the only plaintiff at that stage, that urged the court to take 
the evidence of 4th defendant/respondent and that that happened after pleadings 
between 1st plaintiff/appellants and 1st, 2nd and 4th defendants/respondents had been 
completed. He also submitted that the learned trial judge was right by virtue of order 23 
Rule 54 of the High Court Rules of Anambra State 1988 to have taken out of turn, the 
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evidence of 4th Respondent in view of his old age and dwindling health coupled with the 
fact that he was the owner of the property in dispute. He further contended that even if 
the procedure adopted by the trial judge in taking the evidence of 4th Respondent out of 
turn was wrong [which was not conceded] it was a purely procedural irregularity which 
did not occasion any miscarriage of justice and that the appellants did not suffer any. It is 
to be noted that the appellants did not call evidence in proof of the averments in their 
pleadings but rested their case on that of the defence. So they must swim or sink with the 
respondents.On 18/12/90 during the hearing of the application of learned counsel for the 
Respondents praying for an order that a magistrate or any officer of the court take the 
evidence of the 4th Respondent on commission on account of the latter’s old age and 
failing health, it was Mr. Mogboh SAN appearing at that stage for the 1st appellant who 
was the only plaintiff in the case, that induced the learned trial judge to take the evidence 
of 4th Respondent by himself. On page 22 volume I of the Record of proceedings, he 
stated:

"the order sought was prejudicial to the plaintiff/respondent in that evidence taken by 
another person will be of no evidential value to the court. The evidence of the 4th 
defendant ought to be taken by the court...."

The learned trial judge agreed with the request and adjourned the hearing to 22/1/91 for 
taking the evidence of 4th respondent by himself. On 22/1/91 when the evidence of 4th 
respondent was taken the plaintiff/1st appellant had already filed her statement of Claim 
on 9/1/91 while the 1st, 2nd and 4th respondents filed their joint statement of defence on 
14/1/91. So the statement by learned counsel for the appellants that the evidence of 4th 
respondent was taken before pleadings were filed and issues joined, cannot be correct. 
The learned trial judge was empowered by the Rules i.e. order 23 Rule 54 of the Anambra 
State High court Rules to make an order that the evidence of a particular witness be 
taken on commission where the situation warrants that. The instances cited under the 
Rule are not exhaustive. See Dabiri v. Dabiri (1957) NRLR 121. The court has a discretion 
to make the order or refuse to do so when applied for. In the case in hand, there was 
medical evidence attached to the application of the respondents that the evidence of 4th 
respondent be taken on commission for his infirmness, due to old age and failing health 
condition. On request by learned Senior Counsel for the plaintiff/ 1st appellant who was 
then the only plaintiff, the learned trial judge agreed to take the evidence himself. This 
was done and the witness was exhaustively cross-examined and re-examined. In my 
view it will be now too late for the learned counsel to complain against the procedure 
which he induced the learned trial Judge to adopt. The evidence of 4th respondent was 
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taken in fear that he might die before the time of taking his evidence was due. In my 
view the Court of Appeal after considering the circumstances leading to the taking of the 
evidence of 4th Respondent, was right in its conclusion that

"It is clear that the trial court was competent to take the evidence of 4th respondent as he 
did, out of turn, for the compelling reasons stated in the supporting affidavit to the 
application. Even if 4th respondent was well at the time his evidence was taken, yet if it 
appeared necessary for the purpose of justice, a trial court could and should order that 
4th respondent’s evidence be taken out of turn as he in fact did. Surely, that is a sensible 
and cautious approach dictated by expediency. It is difficult to accept that by taking the 
evidence of 4th respondent out of turn in the circumstances shown above any reasonable 
appellate tribunal can hold that the trial court ordered the respondents to first begin 
their case."

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

"Assuming, but not conceding, that it was irregular to take the evidence of 4th 
respondent out of turn, the complaint of irregularity will only avail the appellant and 
co-appellants if they can further show that they have in consequences suffered injustice 
by the fact that 4th respondent’s evidence was taken first. They did not make such 
complaint and could not have done so because their learned counsel not only subjected 
4th respondent, as DWI, to strenuous cross-examination he even had the second bite to 
further cross-examine that witness when he was recalled at the order of court at the 
request of the co-plaintiffs."

There are no merits in these issues and are therefore resolved against the appellants.

Issues 1 and 6

In Issues 1 and 6 the complaint therein was that the judgment was delivered without due 
notice to appellants and coupled with the fact that the learned trial judge had lost 
jurisdiction due to the creation of Enugu State out of the then Anambra State. It was the 
submission of counsel for the appellants that the trial judge being an indigene of the New 
Anambra State and the landed property being situate in the New Enugu State, he lacked 
jurisdiction to continue entertaining the case. He referred to sections 3, 4 and 8 of Decree 
No 41 of 1991. It was the further submission of learned counsel that neither his clients i.e. 
the appellants nor himself were informed of the date the judgment was to be delivered. 
In answer to the submission on jurisdiction counsel for the Respondents referred to 
section 6 of Decree No 41 of 1991 and submitted that it vested the learned trial judge with 
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the power and jurisdiction to continue with the hearing of the case to conclusion.

As submitted by learned counsel for the respondents, the fact that Enugu State was 
created out of the then Anambra State and the landed property in dispute is situate in 
Enugu State while the learned trial judge belongs to or is an indigene of the new 
Anambra State, does not divest him of the jurisdiction to continue with the case to 
finality. Section 6 of Decree No. 41 of 1991 provides as follows:

"Any proceeding pending before any court of a State immediately before the 
commencement of this Decree may, after such commencement be continued before that 
court and shall not adversely be affected by the provisions of this Decree."

This completely answers Issue I of the appellants’ brief. I need say no more on it. On the 
complaint that the learned trial judge delivered judgment without due notice to the 
appellants and who had filed a motion for the arrest of such judgment, the record of the 
proceeding as taken down by the learned trial judge provides a complete answer, it reads 
thus:

"2nd defendant present. Other parties absent. Mr. Anyamene, SAN (Dr. Mogbana 
AND Mrs. Udogu with him) for defendants.

Court:This case was adjourned to 21/10/91 for judgment was filed by counsel for plaintiff 
and co-plaintiffs. The court did not sit on 21/10/91 and at the direction of the Judge the 
case was adjourned to to-day 23/10/91 for judgment and the motion.

I came into the Court at 9.30 a.m. but counsel for the plaintiff and co-plaintiffs was 
not in court. I waited for the counsel for about 20 minutes. Mrs. Offiah from whose 
chambers Mr. Mabu who has conducted this case came into the court and on being 
questioned by the Court she said that Mr. Mabu was in the High Court No. 3.

The Court sent for him, firstly through Mrs. Offiah, secondly through the Clerk of 
Court and finally through the Court duty Police. Mr. Mabu eventually arrived and said 
that he was not ready to go on with the motion. He further says that the case file has been 
taken away from him.

Court:Motion is hereby struck out.

(Sign).

(E. C. Ubaezonu)
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Judge

23/10/91.

When learned counsel finally appeared in court he did not even deem it fit to apologise 
to the court but only discourteously told the court that he was not ready to go on with the 
motion and that the case file had been taken away form him. He did not apply for any 
adjournment. This in my view was nothing short of abandoning his motion for the arrest 
of judgment and the learned trial judge was perfectly right and in order when he struck 
it out. Counsel have a duty to be respectful and courteous to courts. It is part of the 
discipline in the legal profession. It is counsel that should wait for the court and not the 
other way round.

I am yet to come across a provision of any of our laws which provides that where a 
judgment is delivered without due notice of the delivery date to a party involved in 
consequence of which he is absent in court when the judgment is delivered, the 
judgment so delivered is null and void. Its delivery is neither without jurisdiction, nor is 
it null and void. It may amount to a mere irregularity which has no effect on the 
substance of the judgment or jurisdiction of the court. Issues 1 and 6 are without merit 
and are resolved against the appellants.

Issue 7

It was the argument of learned counsel for the appellants under this issue that the 4th 
respondent having given an irrevocable power of attorney to the 1st respondent to sell 
the property in dispute, his subsequent sale of property by himself to the 2nd respondent 
was illegal, null and void. He referred to the affidavit sworn to by 4th respondent in 
support of his application of joinder of action. It was his contention that the respondents’ 
case was no longer that the 2nd respondent purchased the property from the 1st 
respondent, but that the 2nd respondent purchased it directly from the 4th respondent. 
Learned counsel also attacked the power of attorney given to the 1st respondent by the 
4th respondent as forgery and same not given by 4th respondent and therefore the 
purported conveyance between the 1st and the 2nd respondents irregular, void and of no 
effect. He also attacked the evidence adduced by respondents as contradictory, 
particularly that of 4th respondent. In answer to the arguments above, learned counsel 
for the respondent contended that since the appellants adduced no evidence in support 
of the averments in their pleadings which were successfully traversed., the legal effect 
would be that the appellants had abandoned their case and therefore the learned trial 
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judge was right when he dismissed their case and that the Court of Appeal was right and 
in order when it affirmed the decision,

In paragraphs 9 and 10 of the 1st appellant which are the relevant averments on this 
issue, it was pleaded -

"9. The investigations revealed that the 1st defendant who is the 9th son and youngest 
child of the 4th defendant had purported to assign the property to the 2nd defendant 
acting pursuant to a Power of Attorney purportedly given by the 4th defendant. The said 
Power of Attorney dated the 13th day of July, 1990 and registered as No. 64/64/1299 will 
be founded at the hearing.

10. These findings were brought to the notice of the 4th defendant who unequivocally 
denied having ever given any Power of Attorney to the 1st defendant in respect of the 
property or ever authorising the 1st defendant to sell the property. The 4th defendant 
further urged the plaintiffs’ husband to take all necessary steps to avoid the purported 
sale."

Also the case of the 2nd, 3rd , 4th and 5th appellants [who were referred to in both the 
trial Court and the Court of Appeal as co-plaintiffs] on this issue was stated in paragraphs 
9, 10, 11 and 12 of the Statement of Claim of co-plaintiffs which state as follows:

9. The co-plaintiffs aver that the 4th defendant admitted to the 1st co-plaintiff that he 
never sold, assigned or authorised the sale or assignment of the property to the 2nd 
defendant or anybody else.

10. The 4th defendant also denied ever donating a Power of Attorney registered as No. 
64 at page 64 in Volume 1299 in the Lands Registry in the office at Enugu to the 1st 
defendant or anybody.

11. The co-plaintiffs aver that the purported assignment of the property by the 1st 
defendant to the 2nd defendant on the authority of the said Power of Attorney in null 
and void.

12. The co-plaintiffs aver that the said power of Attorney was not donated tot he 1st 
defendant by the 4th defendant as the signature thereon was not that of the 4th 
defendant.

When learned counsel for the appellants was called upon by the learned trial judge to 
adduce evidence in proof of the averments in their pleadings, learned counsel Mr. Mabu 
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was recorded to have stated

"Mr. Mabu says that the plaintiff and co-plaintiffs do not intend to testify in this case nor 
do they intend to call any witness. Says the plaintiff and co-plaintiffs hereby close their 
case as they do not intend to lead evidence."

As a result of that submission, the respondents opened their case and called one Chike 
Ikeoluonye Nwizu as their 2nd and last witness. Counsel on both sides addressed the 
Court and in a considered judgment by the learned trial judge, he opined on this issue as 
follows:-

"Let me however deal with the several claims of the plaintiffs. The first is a declaration 
that the Power of Attorney dated 13th day of July 1990 and registered as No. 64 at page 64 
in Volume 1299 of the Lands Registry Enugu was not given by the 4th Defendant. The said 
Power of Attorney is Exhibit A. The 4th defendant told me that he executed and gave 
Exhibit A. He identified his signature in Exhibit A. I believe him that he signed Exhibit A. 
Moreover, the plaintiffs through their Counsel says that the plaintiffs also rely on the 
evidence of 4th defendant. I Find no substance in this claim in the light of the evidence 
before the Court.

The second relief claimed by the plaintiff but not claimed by the co-plaintiffs is for a 
declaration that the Notice to Quit No. RP/1 998/90 dated 24th July 1990 and given by the 
2nd defendant to the plaintiff in respect of the property is invalid, null and void and of 
no effect. No such notice is before this Court. No reason was given as to why the notice 
was not produced in Court. There is no evidence why the Notice to quit should be set 
aside. My view is that the plaintiff has not made this claim in any seriousness. The claim 
accordingly fails.

The third relief claimed by the plaintiff which is the same as the 2nd relief claimed by the 
co-plaintiffs is for a declaration that the purported conveyance/assignment between the 
1st and 2nd defendants for which the approval/consent of the 3rd defendant is required 
and based on the power of Attorney registered as 64/64/1299 is irregular, null and void. 
No evidence has been led by the plaintiff or co-plaintiffs why the transaction should be 
declared irregular, null and void. There is no evidence that the party or parties seeking 
this declaration have any beneficial interest in the subject matter of the claim. There is 
no evidence that the plaintiff or the co-plaintiffs are parties to any such transaction. 
There is no evidence of the nature of the conveyance/assignment. If it is in the form of a 
document, there is no evidence that any of the plaintiffs is party to it. Moreover, the 
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document is not before me. I hold the view that the plaintiffs have not made out a case to 
entitle them to the declaration Sought. This claim also Fails."

The Court of Appeal in affirming the above conclusions of the court said:-

"First the question of invalidity of Exhibit A. This is an assertion by the appellant. It is 
trite that he who asserts must prove. If there is a failure of proof the contested assertions 
become unsustainable. From appellants’ pleadings, Exhibit A was a forgery that involved 
a criminal act which must be proved beyond reasonable doubt. See section 138(1) and 2 
of the Evidence Act, Laws of Nigeria (1990) edition. The burden of proof in respect 
thereof rested squarely on appellants who gave no evidence whatsoever. On the other 
hand, 4th respondent testified emphatically as having executed Exhibit A. That piece of 
evidence remained unchallenged, uncontradicted, supported by the pleading and by its 
nature, not incredible, the trial judge had no option but to accept it. See Nwabuko v. Otti 
(1961) 2 SCNLR 232; Bello v. Eweka (1981) 1SC 101 M. I. A. AND Sons v. F. H. A. (1991) 8 
NWLR (Pt. 209) 295."

In dealing with the contradictory nature of the evidence, the court of appeal after 
referring to some portions of the evidence of 4th respondent, said-

I am satisfied that the above piece of evidence is in conflict with the pleading which have 
earlier been reproduced. It is trite that evidence which differs from what the parties 
pleaded goes to no issue and ought to be expunged or discarded by the trial court; an 
appellate court may discountenance it. See Emegokwuo v. Okadigbo (supra) and George 
AND Ors. v. Dominion Flour Mills Ltd. (supra). The law is now common place that parties 
are bound by their pleadings and any evidence at variance or in conflict, with the party’s 
pleading should always be ignored. A trial judge has no responsibility to make a case for 
either Party which is different for what it had pleaded.

No doubt, if that was the only evidence before the court with regard to how the sale was 
effectuated, that point would have remained at large, fluid and indeed unproved. 
Nevertheless, the court, especially the appellate court, has a duty to examine the totality 
of the evidence tendered before the trial court in order to be satisfied that what the 
parties had pleaded is in consonance with the evidence led at the trial. Otherwise the 
assertion being made by the party in such circumstances would go to no issue, and it is 
another way of saying that the assertion has not been proved. Looking at Exhibit D, I am 
satisfied that its content is in tune with respondents’ pleading with regard to the sale of 
the property in dispute to 2nd respondent.
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The next point of substance that was raised by appellants’ Counsel under this issue was 
that if 4th respondent donated a Power of attorney in favour of 1st respondent it 
followed that he divested himself of title to sell the same property covered by the power 
of attorney. In other words, the purported sale of the property by 4th respondent would 
be invalid. Of course, respondents’ counsel submitted to the contrary. The resolution of 
this controversy calls for a second look at the meaning and scope of the term power of 
attorney. A power of attorney is a document, and may be under seal, which authorises a 
person to act for another person as his agent. The person who donates the power is 
called the ‘donor’ while the person to whom it is donated is called the ‘donee’. The power 
conferred on the donee may be either general or special. It is inconceivable that given 
the circumstances described above the right of the donor over certain property will be 
subordinated to that of the donee, by reason only that he has, as it were, made a 
delegation of such right to the latter. The better view is that so long as the donee has not 
exercised the power comprised in the power of attorney it is clearly open to the donor to 
exercise the same power. Therefore, where the donee has in fact exercised the power 
under the power of attorney the donor’s power in this regard expires."

I completely endorse the conclusions reached above on this issue and I do not think I can 
improve on them. The fact that a power of attorney was given by the 4th Respondent 
[who is the donor] of his power to alienate the property does not divest the donor of 
power to deal with the property so long as the 1st Respondent [the donee] had not 
exercised such power. See Gregory AND Biude v.(I) Clement Nwara (2) A. C. Rivers State 
(1993) NWLR (Pt. 278) 638 at 664 and 665; Ajowon v. Adeoti (1990) 2 NWLR (Pt. 132) 271 
at 292 and 294, and Oshola v. Finnih (1991) NWLR (Pt.178) 192 at 197. This covers both 
Issues 7 and 8 which are both answered in Affirmative. The last point raised in this 
appeal is Issue No. 9 under which the appellants complained that no prior notice of four 
clear days was given with respect to the counter-claim and he cited order 27 Rule 4 of the 
High Court Rules of Eastern Nigeria, applicable in Anambra State.

Learned counsel for the Respondents submitted that this issue is incompetent as it was 
not related to any of the grounds of appeal. I have gone through the grounds of appeal 
filed [both original and additional] and I am unable to find any ground of appeal to 
which this issue is hinged. It is incompetent and is hereby struck out. See Ifediora AND 4 
Ors. v. Ben Ume AND Ors. (1988) 2 NWLR (Pt. 74) 5 and Momodu v. Momon (1991) 1 
NWLR (Pt. 169) 608 at 620 – 621. On the whole I find no merit in any of the grounds of 
appeal raised and canvassed.
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The appeal lacks merit and is hereby dismissed with N10,000.00 costs to the respondents.

GILBERT EZEIGWE V. AWAWA AWUDU

CITATION: (2008) LPELR-1200(SC)

WALTER SAMUEL NKANU ONNOGHEN, J.S.C. (Delivering the Leading 
Judgment): This is an appeal against the judgment of the Court of Appeal, holden at Port 
Harcourt, in appeal No. CA/PH/96/98 delivered on the 4th day of December, 2001 in which 
the court dismissed the appeal of the appellant against the judgment of the High Court of 
Rivers State in suit No. PHC/218/90 delivered by OKOR J. on the 2nd day of May, 1997.

In the further amended Statement of Claim, the appellant, as plaintiff in the High Court, 
claimed against the respondent, then defendant, the following reliefs: 

"(1) A declaration that the plaintiff is entitled to the possession and ownership of Plot 2, 
Block 250 Orije Layout, Port Harcourt duly registered as No. 83 at page 83 in volume 433, 
Lands Registry, Enugu now kept at the Port Harcourt Lands Registry.

(2)N100,000.00 (one hundred thousand naira) only as damages for trespass.

(3) Perpetual injunction restraining the defendant, her servants or agents from further 
interference with the said property."

It is the appellant's case that his father, James Ezeigwe and the respondent entered into 
an agreement sometime in 1958 in which it was agreed by the parties thereto that the 
said father of the appellant will construct a 29 room building on a plot of land, now in 
dispute, which was leased to the respondent by the government of the then Eastern 
Nigeria for the sum of E6,000.00 (N12,000.00). The appellant's father completed only 19 of 
the agreed 29 rooms; that when the father asked for payment from the respondent which 
she was unable to pay, the respondent allegedly applied for the land to be assigned to the 
plaintiffs father as shown in exhibits E.F. & C
contained in the Land Registry file which was tendered, admitted and marked as exhibit 
C; that upon the death of the father, appellant stepped into his shoes and the respondent 
granted the appellant an irrevocable power of attorney, Exhibit A dated 25th June, 1966 
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in respect of the said property.

On the other hand, it is the case of the respondent that the plot of land in issue was 
allocated to her by the then government of Eastern Nigeria in 1958 and that she 
subsequently entered into an agreement with the father of the appellant to construct a 
building of 29 rooms thereon for the sum of E3,000.00 (N6,000.00) but that the father of 
the appellant could only complete 19 of the rooms leaving the respondent to complete the 
remaining 10 rooms after the Nigeria Civil War; that in September, 1966, the appellant 
assisted her to escape to the North because Northerners were at the time being killed in 
Port Harcourt. The respondent being of Nupe extraction from the present day Niger State 
in Northern Nigeria; that before she escaped, she told the appellant to be collecting rents 
from the tenants in the property and the appellant requested the respondent to sign a 
document which would show the tenants that he had the authority of the respondent to 
collect the rents which she signed without the contents being read over and interpreted 
to her as she is an illiterate; that the appellant took advantage of her and induced her to 
sign exhibit A, which turned out to be an irrevocable power of attorney; that at the end of 
the civil war the respondent returned to Port Harcourt and the property was duly 
released to her by the relevant authority of Rivers State and she had remained in 
possession ever since.

At the end of the hearing, the learned trial judge, after reviewing and evaluating the 
evidence and the addresses of counsel, dismissed the claims of the appellant resulting in 
an appeal to the Court of Appeal where the issues for determination were as follows:- 

"(1) Whether the Learned Trial Judge was not in error in rejecting as inadmissible the 
building agreement made in 1958 between plaintiff's late father and defendant?

(2) Whether the Learned Trial Judge was not in error when he held that the defendant 
had proved that she executed Exhibit "An through fraud perpetrated on her by the 
plaintiff?

(3) Whether the Learned Trial Judge ought to have expunged the evidence of the 
defendant, which evidence was uncompleted, and not subjected to cross-examination 
and if so, whether the omission resulted in a miscarriage of justice? 

(4) Whether the Learned Trial Judge was not in error when he held that the only 
document relied upon by plaintiff in proof of his case was an assignment, not executed, 
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not registered and not before him. 

(5) Whether the plaintiff had proved his case on a preponderance of evidence."

In resolving issue No.1, the lower court agreed with the appellant that the trial court was 
in error in rejecting the building agreement of 1958 which agreement was admitted by 
both parties in their pleadings and evidence in court and accordingly admitted and 
marked the document as exhibit CA 1. However, after a close look at the said exhibit CA 
1, the lower court came to the conclusion that the document was of no assistance to the 
case of the appellant as it cannot assist in proving title to the disputed land and 
that"....since there is clear evidence that one of the parties to the agreement has died, the 
agreement can no longer be enforced against the respondent." 

There is no appeal against that finding/holding by the lower court. 

On issue 2, the lower court held that the appellant did not challenge the procedure 
adopted by the respondent at the trial court even in his address before that court neither 
did counsel for the appellant request the trial court for. leave to cross examine the 
respondent in respect of the evidence complained of before the substitution of the 
respondent neither was the lower court requested to expunge the said evidence in chief 
of the respondent after her substitution and that the learned counsel was therefore 
raising the issue for the first time before that court and without the leave of court and 
thus resolved the issue against the appellant. Again there is no complaint against the 
above holding. 

On issue 3 the lower court held that exhibit A does not comply with the strict provisions 
of the Illiterate Protections Law of Rivers State and therefore invalid even though the 
respondent failed to prove that the said exhibit A was obtained by fraud as alleged in the 
pleadings since the standard of proof required is prove beyond reasonable doubt.

On issue 4 the lower court held that learned counsel for the appellant "conceded that the 
legal title in the property still remains in the respondent but argued that exhibit C and 
various documents contained therein showed that the respondent agreed to assign the 
property to the appellant's late father before he died and the appellant stepped into his 
shoes. He also conceded that no conveyance was executed." The court then held that there 
is no evidence in exhibit C to show that the respondent applied to the Ministry for 
assignment of the disputed property to appellant's deceased father. 
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Finally, on issue 5 the court held that the appellant, in the circumstance failed to prove 
his claim before the court and that: 

"There was therefore no basis upon which the trial court could have granted the 
appellant possession and ownership of the disputed land" and accordingly dismissed the 
appeal. The present appeal is against that decision.

As can be gathered from pages 243 - 245 of the record, there are only two grounds of 
appeal in this appeal. They complain as follows:-

"Ground of Appeal: 

The Learned Court of Appeal erred in law when it held as follows:-

"I have taken a look at Exhibit A and it has an illiterate jurat to the effect that the 
contents were interpreted to the respondent but there is nothing to show who the writer 
is, and his address as required by section 3 of the Illiterate Protection Law. Exhibit A 
therefore cannot be used against the interest of the respondent. Although it was attested 
before a Magistrate, it strange that the Magistrate did not insist on compliance with 
illiterate Protection Law before endorsing the document."

Particulars

1. Exhibit A an Irrevocable Power of Attorney contained in (sic) illiterate jurat, the 
contents were

interpreted to the respondent, and it was duly attested before a magistrate. 

2. The maxim - Omna Praesumatur - accordingly duly applied.

3. There was substantial compliance with the provisions of section 3 of the Illiterate 
Protection Law, and other enabling law including Land Instruments Registration Law.

4. The judgment is against the weight of evidence." 

I have had to reproduce the two grounds of appeal for reasons that will become obvious 
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in the course of this judgment. However, it is very clear that the appellant is attacking the 
judgment of the lower court on the ground that exhibit A complied with section 3 of the 
Illiterate Protection Law contrary to the holding by the lower court and ought to have 
been given effect to by the said court and secondly that on the totality of the facts on 
record the judgment of the lower court was erroneous. In short the learned counsel for 
the appellant did agree with the decision of the lower court in respect of all the other 
issues so resolved by that court.

In the appellant's brief of argument deemed filed and served on 7/6/04, the learned 
counsel for the appellant, Chief OkwuchukwuUgolo identified the following issue for 
determination.

"Does Exhibit A, the Irrevocable Power of Attorney substantially comply with section 3 of 
the Illiterate Protection Law and the other enabling laws including the Land Instruments 
Registration Law and whether the judgment is against the weight of evidence."

On the other hand, learned counsel for the respondent submitted the following issue for 
determination in the respondent's brief of argument deemed filed and served on 
15/11/06.

"Whether on a proper appraisal of all the evidence on record, the Court of Appeal was 
right to have held that Exhibit A (the irrevocable Power of Attorney) did not comply 
strictly with the illiterate Protection Law and such other related laws and so it could not 
operate to divest the defendant/respondent of her title to the property. " 

It is important to note that in the passage of the judgment quoted and attacked in the 
ground of appeal, the lower court did not say that exhibit A did not comply with the 
provisions of any other law other than section 3 of the illiterate Protection Law. That 
being the case, it is my considered view that a consideration of the provisions of any 
other law other than the provisions of the illiterate Protection Law in the instant appeal 
will not be relevant neither would that be said to have arisen from the decision or ratio 
decidendi of the lower court now on appeal. There was no issue as to the registration or 
otherwise of exhibit A under the Land Instruments Registration Law. Neither did the trial 
court decide on it, as well as the lower court. Whatever the lower court said touching and 
concerning the necessity for the Magistrate to have examined the document before 
attesting same is purely obiter dicta, and therefore not relevant. Therefore in the 
consideration of the issue before this Court, I will be limited to the issue as to whether or 
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not exhibit A substantially complied with section 3 of the illiterate Protection Law being 
the issue framed by counsel for the appellant. 

It should also be noted that the learned Counsel for the respondent has not included the 
sub issue of weight of evidence in the issue he has identified for determination.

In arguing the issue, learned- Counsel for the appellant submitted that there is no 
requirement on the part of the attesting magistrate to insist on compliance with the 
illiterate Protection Law before endorsing the document; that the magistrate duly 
endorsed exhibit A "as the illiterate grantor executed exhibit A in his presence after the 
interpreter D. C Ogbuji duly read over the document and interpreted it in Hausa Language 
to the respondent. The document was stamped on 2/8/66 and registered as No. 56 at page 56 
in volume 449 on 15/8/66."

It is the further submission of learned Counsel for the appellant that section 118 of the 
Evidence Act creates presumptions in favour of exhibit A as it was duly executed before a 
magistrate; that under section 114 of the said Evidence Act and the Maxim Omnia 
Praesumuntur rite esse acta exhibit A having been shown on its face to have been 
executed before a magistrate, the lower court was bound to presume that it was 
regularly executed unless the contrary is proved; that exhibit A was more than 20 
(twenty) years old at the time and as such under section 123 of the Evidence Act there is a 
rebutable presumption that it was executed and attested by the person by whom it 
purports to be executed, relying on the case of Adeleja v. Fanoiki (1990) 2 NWLR .(pt 131) 
137;Agbonifor v. Aiwereoba (1988) 1 NWLR (pt. 70) 325, 329; Nsiegbe v. Mgbememer (1996) 
1 NWLR (pt.426) 607 at 610 - 611. 

Learned Counsel argued that having found as a fact that exhibit A was not obtained by 
fraud perpetrated against the respondent, the only logical inference the lower court 
ought to have drawn in the circumstances is that exhibit A was regularly ,executed as 
there was an illiterate jurat etc, etc; that in view of the above submission, exhibit A was 
in substantial compliance with the illiterate Protection Law; that the lower courts erred 
in holding that the appellant failed to establish his claims before the court particularly as 
they failed to give effect to exhibit A; that though the lower court held that fraud was not 
proved in respect of exhibit A, the court surprisingly concluded that appellant did not 
tender any document of title and that its attention was not drawn to any where in the file 
of the Ministry of Lands where the respondent applied for the assignment of the disputed 
property to the father of the appellant; that if the court had placed weight on exhibits, A, 
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D, E, F and G and also exhibit CA1, it would have found for the appellant. Learned 
Counsel then proceeded to review the contents of exhibits A, D, E, F and CA1 and urged 
the court to allow the appeal.  

I must observe that the sub-issue of weight of evidence being an issue of pure facts can 
only be taken in this Court upon the leave of either the lower court or of this Court. I 
have carefully gone through the record and it is very clear that appellant neither 
obtained the leave of the lower court nor of this court before appealing on the grounds of 
facts which is the focus of ground 2 of the grounds of appeal earlier reproduced in this 
judgment. . It is very important for all to note that rights of appeal are creatures of 
statute which must be exercised in accordance with the statutory provisions applicable. 

On his part, learned Counsel for the respondent submitted that there is no doubt that the 
respondent is an illiterate who allegedly executed exhibit A contrary to the provisions of 
section 3 of the illiterate Protection Law which provision, learned Counsel further 
submits is mandatory, relying on Salami v. Savannah Bank of Nigeria Ltd (1990) 2 NWLR 
(pt. 130) 106 at 122; S.C.O.A v. Okon (1959) 4 FSC 200 at 223 and Edokpolo Co. Ltd v. 
Ohenhen (1994) 7 NWLR (pt. 358) 511.

It is also the contention of learned Counsel that the lower court having construed the 
provision of section 3 of the illiterate Protection Law vis-a-vis exhibit A, the court. was 
right in not attaching any weight to the said exhibit A; that the presumptions raised in 
sections 114; 118 and 123 of the Evidence Act and relied upon by learned Counsel for the 
appellant are rebuttable presumptions which have been duly rebutted by evidence on 
record; that appellant was claiming title to land and must establish his case on the 
strength of his own case and not rely on the weakness of the defendant's case; that 
exhibit D which has been relied upon heavily by the appellant was never made by the 
respondent but a third party who was completely unknown to the respondent neither 
was the document made on her behalf or on her authority and therefore cannot be 
construed to be an admission against the interest of the respondent as argued by learned 
Counsel for the appellant. Finally learned Counsel urged the court to dismiss the appeal. 

The issue under consideration remains: Does exhibit A, the irrevocable Power of 
Attorneysubstantially comply with section 3 of the illiterate Protection Law ....." The 
above issue is therefore very narrow in compass. In the first place it is implicit in the use 
of the words "substantial compliance;' with section 3 of the law in question that there 
was no complete or total or strict compliance with the provisions of the said law. I 
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therefore find and hold that learned Counsel for the appellant concedes that exhibit A 
did not fully comply with the spirit and letter of section 3 of the illiterate Protection Law.

The question for determination as put by learned Counsel for the appellant is simply, 
whether substantial compliance with the provisions of section 3 of the illiterate 
Protection Law is sufficient to validate a document such as exhibit A, which would 
otherwise be invalid.

Section 3 of the illiterate Protection Law provides as follows:- 

"Any person who shall write any letter or document or at the request; on behalf, or in the 
name of any illiterate person shall also write on such letter or other document his own 
name as the writer thereof and his address and his so doing shall be equivalent to a 
statement 

(a) that he was instructed to write such letter or document by the person for whom it 
purports to have been written and that the letter or document fully and correctly 
represent his instruction; and 

(b) if the letter or document purports to be signed with the signatures or mark of the 
illiterate person that prior to its being so signed it was read over and explained to the 
illiterate person and that the signature or mark was made by such person. " 

The parties agree that the respondent is an illiterate who thumb printed exhibit A. Also 
not disputed is the fact that exhibit A was endorsed before a magistrate. Looking at the 
said exhibit A, it was not franked by a legal practitioner neither has the writer of that 
document written his own name as the writer thereof and his address as required by the 
said section 3 of the illiterate Protection Law. The question is whether the failure of the 
writer of exhibit A to endorse on the document his name, and address as required render 
exhibit A unenforceable despite the fact that it was duly thump printed by the 
respondent in the presence of a magistrate which learned Counsel for the appellant 
considers to be substantial compliance with the provision. I must note that the learned 
Counsel for the appellant has cited no authority in support of his contention that where 
section 3 of the illiterate Protection Law has been substantially complied with as in the 
instant case, the said section has thereby been duly complied with. In other words, does 
the said section of the law require strict compliance? If it requires strict compliance, then 
any of the requirements not complied with will automatically render the document in 
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question invalid for the purpose of the illiterate Protection Law, the presumptions relied 
upon by learned Counsel for the appellants notwithstanding. It is the view of the lower 
courts that the provisions of section 3 of the illiterate Protection Law must be strictly 
complied with for any document under the section to be valid. The question is whether 
they are correct in so holding 

In the case of S.C.O.A Zaria vs Okon (1959) 4 FSC 220 at 223 the Supreme Court, in 
interpreting the section held that:  

'The document on the face of it does not comply with the section. The object of the 
ordinance is to

protect an illiterate person from possible fraud. Strict compliance therewith is obligatory 
as regards the writer of the document. If the document creates legal rights and the writer 
benefits thereunder, those benefits are only enforceable by the writer of the document if 
he complies strictly with the provisions of the ordinance. If a document which does not 
comply with the provisions of the ordinance creates legal right between the illiterate and 
a third party then evidence may be called to prove what happened at the time the 
document was prepared by the writer before the parties signed it. But the writer himself 
cannot adduce evidence in his own form to remedy the omission." 

The above statement of the law is very clear and unambiguous. It is strange that learned 
Counsel for the appellant never referred this court to any authority on section 3 supra 
including the above cited decision neither did he attempt to distinguish same from the 
facts of this case.

I agree with the conclusion of the lower court on the issue that in view of the 
fundamental defects on exhibit A - non compliance with the strict provisions of section 3 
- the said exhibit A cannot be used against the interest of the respondent although it was 
attested to before a magistrate. That apart, exhibit A is simply an irrevocable power of 
Attorney donated by the respondent to the appellant. It is not a document of title 
conferring any title to the property in issue on the appellant. So even if it complied with 
the relevant law, it would still have been necessary for appellant to prove title to the 
land. Did the appellant prove his alleged title to the land? 

On the sub-issue of weight of evidence, it is settled law that in an action for declaration of 
title to land a plaintiff must succeed on the strength of his case and not on the weakness 
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of the defence. From the reliefs earlier reproduced in this judgment, the appellant is not 
praying the court for an order that the respondent be compelled to assign the property to 
him as she allegedly agreed to do prior to the death of the father of the appellant. What 
he is claiming, in substance is title to the property, which pre-supposes that he already 
held one. Can it be said that he established his title? The appellant has made heavy 
weather of the allegation that the respondent applied to the Ministry of Lands to assign 
her interest in the property in issue to the father of the appellant but as correctly found 
by the lower courts, there is no single document on record to support that claim. The 
application for the alleged assignment was never tendered neither was any such 
executed assignment. Exhibit D relied upon by the appellant to submit that it is an 
admission against interest was never written by the respondent nor on her instructions. 
It was written by a government official. The whole file relating to the property was 
tendered and admitted in evidence but non of the documents contained therein is the 
alleged application of the respondent for the alleged assignment of the property. Even if 
exhibit A could be relied upon, it does not deprive the respondent of her title to the 
property; the document being nothing other than an irrevocable Power of Attorney - not 
a conveyance. In fact exhibit "A" being an irrevocable Power of Attorney allegedly 
donated by the respondent to the appellant is a clear evidence or confirmation of the fact 
that the title to the land in dispute resides in the respondent, the donor of that power. 
The only document that could have proved any passing of that title to the appellant 
would have been a conveyance or an assignment, none of which was said to have existed 
nor tendered in evidence in the case. It is therefore my view that despite the absence of 
leave to appeal on facts, the facts of the case on record clearly show that the appellant 
did not establish his title to the property in issue and that the lower courts are correct in 
so holding. 

In consequence I find no merit whatsoever in this appeal which is accordingly dismissed 
with N50,000.00 costs in favour of the respondent.

Appeal dismissed. 

WEEK 6: CONTRACT FOR SALE AND REGISTERED CONVEYANCEING 1
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MADAM ASIMOWU ODUSOGA & ANOR V.L.L. RICKETTS

CITATION: (1997) LPELR-2256(SC)

M. E. OGUNDARE, J.S.C (Delivering the Leading Judgment): The appellants are 
defendants in an action instituted by L.L. Ricketts now deceased. Ricketts claimed:

(i) a declaration that the plaintiff is the beneficial owner of the property situate lying and 
being at Thomas Drive and forming part of a larger area of land covered by a deed of 
conveyance registered as No.9 at page 9 in volume 1547 of the Lands Registry, Lagos and 
that the plaintiff is entitled to a certificate of occupancy of the same property (hereinafter 
called 'the land in dispute);

(ii) N1,000.00 damages for trespass committed by the defendants, servants and agents on 
the said piece or parcel of land on or about the 29th day of April, 1980.

(iii) Perpetual injunction restraining the defendants, servants and/or agents from further 
acts of trespass on the land in dispute." 

The land in dispute is a portion of the land (4 plots) sold by the administrators of the 
estate of Babatunde Jemi-Alade deceased in 1965 to the plaintiff. Mr. Ricketts paid part of 
the purchase price to the vendors but failed to pay the balance. He went into possession 
and surveyed the land, (the entire 4 plots). He however developed only a part of it 
leaving the part now in dispute undeveloped. He built on the portion of the land 
developed by him but left the undeveloped part vacant. He bought the 4 plots of and for 
950.00pounds (nine hundred and fifty pounds) but made a part payment of 700.00 (seven 
hundred pounds) for which he was given a receipt. This was in 1965. He did not pay the 
balance of the purchase price despite repeated demands from the vendors.

In 1971 one Mr. S.O. Adenuga went on the land in dispute. He was challenged by the 
plaintiff, Mr. Ricketts. Mr. Adenuga disclosed to Mr. Ricketts that he was supervising the 
building on the land on behalf of Madam Asimowu Odusoga the 1st defendant/appellant. 
The plaintiff sued Mr. Adenuga and Mrs. Ebun Bucknor the sole surviving administratrix 
of Jemi-Alade in suit No. LD/414/72 for damages for trespass. It was disclosed in the 
course of proceedings that Mrs. Ebun Bucknor had sold the land in dispute to the 1st 
defendant/appellant in the present proceedings following the failure of the plaintiff to 
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pay the balance of the purchase price of the 4 plots of land sold to him in 1965. The 
plaintiff was non-suited in the action. Thereafter, he instituted the proceedings leading to 
this appeal against the above-named appellants claiming as herein-before mentioned.

Pleadings having been ordered, filed and exchanged the action proceeded to trial. At the 
conclusion of trial and after addresses by learned counsel for the parties, the learned 
trial judge (Hotonu J.) in a reserved judgment, found that the plaintiff was in possession 
of the land in dispute at the time that the defendants came on it to build. He also found 
that although the plaintiff paid a part of the purchase price in 1965 he did not pay the 
balance of the purchase price of the land sold to him, until 1976. He found also that the 
land in dispute was conveyed to the 1st defendant in April 1972 by Mrs. Ebun Bucknor 
the sole administratrix of the estate of Jemi-Alade family. The learned trial judge also 
found that the deed of conveyance executed in favour of the plaintiff in 1976 by Mrs. 
Ebun Bucknor after the plaintiff paid the balance of the purchase price was ineffective to 
pass the title to the land in dispute to the plaintiff in that by the earlier conveyance in 
1972 in favour of the 1st defendant the estate of Jemi-Alade had divested itself of any title 
to the land in dispute that could be passed to the plaintiff. He finally found that the 1st 
defendant had better title to the land in dispute and consequently dismissed the 
plaintiff's claims in toto.

Being dissatisfied, the plaintiff (Mr. Ricketts) appealed successfully to the Court of Appeal. 
That Court (Lagos Division) found as follows: 

"(i) In law exhibit A is transaction of sale of the 4 plots from Jemi-Alade estate of which 
the document is a receipt that money had passed. The appellant was put into possession. 
It follows that under customary law the legal personal representatives of Jemi-Alade 
estate have transferred ownership to the appellant." 

(ii) "The execution of the deed of conveyance later in 1976 exhibit is a confirmation of the 
sale that has validly taken place under customary law as far back as 1965. It is up to 
administrator and administratrix of Jemi-Alade estate to sue for the balance of their 
money before exhibit B was executed."

(iii) "Since they have sold in 1965 they have no more interest in the 4 plots or in the 
remaining two plots of land which is the subject matter of the dispute in this case. Their 
right was only to recover the balance of 250pounds.
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The learned judge used delay and negligence to defeat the appellant's title. Let me say 
right away that delay and 'negligence do not come into play here because the sale of the 
land had already been effected and what is open to the appellant was to demand a deed 
of conveyance after he had paid the balance."

(iv) "Such being the law as I understand it Exhibit G cannot validly convey anything to 
the respondent as it was not even given by persons entitled in law to execute an 
instrument that can pass title from Jemi-Alade's estate.

(v) "The finding for possession in favour of the appellant is quite in order. It matters very 
little whether the survey pillars were hidden in the bush that had grown over the land in 
dispute. What matters is the fact that the appellant's pillars were there at the time the 
respondent's surveyor surveyed the land for the respondent." 

On these findings the Court below allowed the plaintiff's appeal, set aside the judgment 
of the trial High Court and entered judgment in favour of the plaintiff on the three reliefs 
sought by him. 

The defendants were, quite naturally, unhappy with this judgment and have now 
appealed to this court upon 10 grounds of appeal. The appellants in their brief 
formulated 10 questions for determination based undoubtedly on their 10 grounds of 
appeal. The plaintiff/respondent in his brief formulated 5 questions. Having regard to the 
judgment appealed against and the grounds of appeal, I am of the view that the main 
issue calling for determination in this appeal is as to whether the plaintiff acquired title 
to the 4 plots of land sold to him in 1965 by the administrator and administratrix of the 
estate of Jemi-Alade deceased the previous owner of the land in dispute notwithstanding 
that the plaintiff did not at the time pay the full purchase price to his vendors. If the 
answer to this question is in the affirmative as decided by the Court below that would be 
the end of this appeal. If, however, the answer to this question is in the negative as 
decided by the learned trial judge then the judgment of the learned trial judge must be 
restored. There is a subsidiary issue and that is: whether Exhibit G, the deed of 
conveyance in favour of the 1st defendant/appellant is valid.

The plaintiff died before this appeal came up for oral hearing. On the application of the 
appellants, Chief Solesi for the respondent not opposing, Akinola Ricketts, Mrs. R. A. 
Ricketts, Mrs. Omolara Ajele and Segun Ricketts who are the administrators of the estate 
of the plaintiff - L.L. Ricketts were, by order of this court made on 8/4/97, substituted for 
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the plaintiff as respondents to this appeal. 

The 1st appellant was absent but 2nd appellant was present at the hearing of this appeal. 
Their counsel was also absent. Learned counsel for the appellants wrote to the Court to 
the effect that he had diarrhoea in consequence of which he was unable to be present in 
Court. He asked for adjournment. We were of the view that the reason for the application 
was frivolous. This appeal was entered in this Court in 1990 and briefs of argument had 
been filed and exchanged by the parties since that year. Counsel for the appellants could 
have arranged for some other counsel to appear but did not. rather he sent a letter to the 
Court. Pursuant to the rules of Court. the appeal was taken as argued on the brief of the 
appellants already filed in court. Chief Solesi for the respondent in a short address relied 
on the respondent's brief. He observed that Exhibit G was executed by three persons 
acting for themselves and on behalf of Babatunde Jemi-Alade family. He also observed 
that Exhibit B was executed by one person, the sole administratrix of the estate of 
Babatunde Jemi-Alade. He submitted that the vendors in Exhibit G had no power to 
convey a legal estate to the land in dispute and, therefore, Exhibit G was valueless. He 
urged the Court to dismiss the appeal. 

I will begin the consideration of this appeal by disposing of the submission made by Chief 
Solesi on the validity of Exhibit G. I pause here to observe that Exhibit G is the deed of 
conveyance executed in favour of the 1st Defendant in 1972. Exhibit B on the other hand 
is the deed of conveyance executed in favour of the plaintiff in 1976. Exhibit G was 
executed by Mrs. Ebun Bucknor described in the deed as the sole surviving 
administratrix of the estate of Babatunde Jemi-Alade (deceased) and Modupe Afolabi 
Alade and Abiodun Olayinka Kuye (Nee Alade), both of 140 Clifford Street, Yaba, Lagos 
and both of whom acted for themselves and on behalf of all members of the Babatunde 
Jemi-Alade family. The three together were referred to in the deed as the vendors. It is 
the submission of Chief Solesi for the respondents that Modupe Afolabi Alade and 
Abiodun Olayinka Kuye not being administrator/administratrix of the estate of 
Jemi-Alade (deceased) could not join in conveying the legal estate in the land in dispute 
to the 1st defendant/appellant and that, therefore, Exhibit G is invalid.

Exhibit G, in part, reads:

"THIS INDENTURE is made the 4th day of April, 1972 BETWEEN EBUN OLAJUMOKE 
BUCKNOR of 20, Eleshin Street, Lagos the sole surviving administratrix of the Estate of 
BABATUNDE JEMI-ALADE, deceased MODUPE AFOLABI ALADE and ABIODUN OLA 
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YINKA KUYE (Nee ALADE) both of 140, Clifford street, Yaba, on the Mainland of Lagos for 
themselves and on behalf of all members of the BABATUNDE JEMI-ALADE FAMILY (all 
together hereinafter called the vendors) of the one part and MADAM ASIMOWU 
ODUSOGA, Trader of 13 Solanke Street, Akoka, Yaba, Lagos State (hereinafter called the 
"Purchaser") of the other part."

The recitals, in part, also read:

"AND WHEREAS on the 28th day of October, 1961; Letters of Administration of his Estate 
were granted by the High Court of Lagos to the said EBUN OLAJUMOKE BUCKNOR and 
TUNJI ALADE late of 28, Moloney Street, Lagos.

AND WHEREAS under and by virtue of Suit No.M/38/1962, the power to deal with the 
realty of the said Estate was granted to the said EBUN OLAJUMOKE BUCKNOR and the 
said Tunji Alade by the High Court of Lagos on the 16th day of April, 1962. AND 
WHEREAS under and by virtue of a Deed of Conveyance dated the 21st day of August, 
1964 and registered as No. 49 in Volume 774 of the Land Registry in the Office at Ibadan 
the personal representatives of the said Estate became seised of the said large parcel of 
land.

AND WHEREAS the said letters of Administration granted on the 28th day of October, 
1961 to the personal representatives of the said Estate were resealed on the] 8th day of 
August, 1967 by the Probate Registrar of the Western State of Nigeria.

AND WHEREAS the said TUNJI ALADE, died intestate in Lagos on the 29th day of January, 
1971.

AND WHEREAS the said TUNJI ALADE, deceased, and EBUN OLAJUMOKE BLCKNOR as 
Administrator and Administratrix respectively of the Estate of BABA TUNDE JEMIALADE 
deceased agreed with the Purchaser for a sale to her of the said hereditaments for the 
sum of 'a3300 (Three Hundred Pounds) but no conveyance was executed .

AND WHEREAS the said MODUPE AFOLABI ALADE and ABIODUN OLAYINKA KUYE both 
being beneficiaries of the Estate of the said BABA TUNDE JEMI-ALADE, have been 
appointed by the other beneficiaries of the Estate as Accredited representatives of the 
said BABA TUNDE JEMI-ALADE FAMILY."
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The habendum states:

"NOW THIS CONVEYANCE WITNESSETH that in pursuance of the above premises and in 
consideration of the sum of 'a3300 (Three Hundred Pounds) paid by the Purchaser to the 
Vendors before the execution of these present (the receipt whereof the Vendors hereby 
acknowledge) the said EBUN OLAJUMOKE BUCKNOR as personal representative and the 
said MODUPE AFOLABI ALADE and ABIODUN OLAYINKA KUYE as beneficial owners 
hereby convey UNTO the Purchaser............"

In dealing with the issue of the validity of Exhibit G the learned trial judge said:

"The position is that by the deed of conveyance exhibit G the legal state in the land in 
dispute has been properly conveyed to the 1st defendant in April. 1972. It was the 
contention of the learned counsel for the plaintiff that since this document was executed 
by Mrs. Bucknor the surviving administratrix of the estate of Jemi-Alade along with other 
two people it was void. I do not support this view. Mrs. Bucknor as the only remaining 
administratrix of the estate had full right to sign the deed of conveyance. The mere fact 
that other two people. Modupe Afolabi Alade and Abiodun Olayinka Kuye, who are 
beneficiaries of the estate .................. document does not make it void."

But the Court below, per Ademola, JCA. observed:

"The next question is about the two deeds of conveyance. Are the exhibits B and G given 
by a common vendor or vendors as the case may be? Here exhibit B was given to the 
appellant by Mrs. Bucknor who at the time she executed it was the only surviving 
administratrix of the Jemi-Alade estate, whereas exhibit G was given by vendors 
namely:-Mrs. Bucknor, Mr. Jemi-Alade and Mrs. Kuye who described themselves as 
selling on behalf of Jemi-Alade family land which has been vested in the Administrator 
and Administratrix of the estate of Jemi-Alade.

So it is quite patent and admit of no argument that the vendors to the 1st respondent are 
not the same as the vendor of the appellant. Therefore the instruments exhibits Band G 
are not from a common source, so even if one were to apply them to the appropriate 
section under the Land Instrument Registration Law as to priorities, one would still say 
that the finding of the trial judge that the interest of the appellant have been defeated by 
the earlier registration of the instrument of the respondent (exhibit) in this matter is 
erroneous. 
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To talk of competiting interest, there must be a common base first and thereafter loss of 
priority of interest can follow. I am of the view that Exhibit B and Exhibit G have no 
common base, therefore no question of priorities can arise between the two 
instruments." 

Ademola, J.C.A. went on, later in his judgment, to say:

"......Exhibit G cannot validly convey anything to the respondent as it was not even given 
by persons entitled in law to execute an instrument that can pass title from Jemi-Alade's 
estate. 

Exhibit G therefore has no place as a document of title in this case."

With profound respect to their Lordships of the Court below, I think they were wrong in 
their view of Exhibit G. Mrs. Ebun Olajumoke Bucknor executed Exhibit G not as a 
beneficiary but in her capacity as the sale surviving administratrix of the estate of 
Babatunde Jemi-Alade, deceased. As the legal estate to the land in dispute was then in 
her, she could validly alone execute the deed of conveyance in favour of the 1st 
defendant/appellant. The fact that two beneficiaries of the estate joined in executing 
Exhibit G would not make the deed void or ineffective to pass title to the 1st defendant. 
Their executing the deed was superfluous and unnecessary. 

Since they had no title to the land, there was nothing they could pass to the purchaser. 
Had Mrs. Bucknor executed the deed in any capacity other than as administratrix of the 
estate of Jemi-Alade, such as the capacity in which the other two joined, a different 
situation would have arisen and I would not then have hesitated in agreeing with the 
Court below that Exhibit G was valueless. Title to the land was, by virtue of the deed of 
conveyance dated the 21st day of August, 1964 and recited in Exhibits B and G, vested, 
not in the beneficiaries but in the personal representatives of the deceased Jemi-Alade 
and only they or the sole survivor of them could pass title to a third party.

As Mrs. Ebun Bucknor executed Exhibit Gin her capacity as the administratrix of the 
estate I hold that Exhibit G was validly made and was from common source as Exhibit B. 
Being prior in time to Exhibit B, Exhibit G took priority over Exhibit B, as, rightly in my 
view, was decided by the learned trial judge. This conclusion disposes of the subsidiary 
question arising for determination in this appeal.
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I now turn to the main question arising for determination in this appeal. The learned 
trial judge was of the view that as the plaintiff failed to pay the full purchase price of the 
land sold to him, he would not be entitled to a decree of specific performance against his 
vendors even though he was in possession of the land he bought in 1965. The Court of 
Appeal was of a contrary view. In his lead judgment, with which the other Justices 
agreed, Ademola J.C.A. observed:

"Since they (id est, the vendors) have sold in 1965 they have no more interest in the 4 
plots or in the remaining two plots of land which is the subject matter of the dispute in 
this case. Their right was only to recover the balance of 'a3250.00 the sale of the land had 
already been effected and what is open to the appellant (id est, the plaintiff) was to 
demand a deed of conveyance after he had paid the balance." (brackets are supplied by 
me)

What, in effect, their Lordships of the Court below seem to be saying is that once there is 
an agreement under customary law to sell land and the purchaser has paid part of the 
purchase price, he, has acquired title to the land and is entitled to have legal title 
conveyed to him on his paying the balance of the purchase price, notwithstanding that he 
may have defaulted in paying this balance, within the time agreed to by the parties or, in 
the absence of agreement, within a reasonable time. The vendor, according to their 
Lordships, has lost his title to the land and cannot refuse to convey to the purchaser; his 
only interest is in the balance of the purchase price which he can recover in an action.

With profound respect to their Lordships of the Court below they are clearly in serious 
error. For a sale under customary law, such as the sale to the plaintiff in 1965, this Court 
has in A.O. Odufuye v. Jacob Adeoye Fatoke (1977) 4 SC. 11, accepted the proposition of law 
that where the purchaser fails to pay the full purchase price there is no valid sale. This 
must be so, for to constitute a valid sale of land under customary law, three essential 
ingredients are required, viz:

(i) Payment of the purchase price

(ii) Purchaser is let into possession by the vendor

(iii) In the presence of witnesses



51

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

See: Aboyade Cole v. S.R.. Folami (1956) SCNLR 180; (1956) 1 FSC 66; Akingbade v. 
Elemosho(1964) 1 All NLR 154; Ogunbambi v. Abowaba, 13 WACA 222, 225. It follows, 
therefore, that where the purchase price is not fully paid there can be no valid sale, 
notwithstanding that the purchaser is in possession. That possession cannot defeat the 
title of the vendor - See: Oloto v. Administrator-General & Ors. 12 WACA 76. Where 
however, part payment of the purchase price was made and the balance is tendered 
within the stipulated time or, in the absence of a stipulated time, within a reasonable 
time, the vendor cannot resile from the contract of sale and the purchaser in possession 
will be entitled to a decree of specific performance - see: Kabba & Frank Fraser v. Daniel 
S. Young, 10 WACA 135. My attention was drawn in the course of researching for this 
judgment to a statement in Oluyede's Modem Nigerian Land Law to the effect that:

"Once the purchaser is put in possession after paying part or all of the purchase price, the 
land is thereafter his. Even if he fails to pay the balance, the vendor cannot repudiate and 
transfer the land to a third party. The case of Seteolu v. Solebi (1959) Suit No. 103/59 
Abeokuta Grade' A' Customary Court (See also Akinrinsola v. Jesiku (1961) suit No. 
79/C1/61 Ondo Central Grade A Customary Court) is a good example. In this case, the 
purchaser agreed to pay N100 for the purchase of the land but paid only N40.00. It was 
held that failure to pay the remaining N60.00 did not affect the title of the purchaser. In 
effect, if the vendor purported to sell to a third party he had no title to pass. The 
President of the court asked a rhetorical question: If then a person has sold land in the 
customary way to another person, can he take it back because of non payment of the 
balance? I think not.

It is interesting to note that in the case of Ajao Camp v. Adeyebu (1961) Suit No, 28/C1/61 
Ondo Central Grade 'B' Customary Court, where the plaintiff sued the defendant to show 
cause why he trespassed on his cocoa farm which was sold to the plaintiff by the 
defendant the defendant pleaded that the plaintiff did not pay the balance of N25 of the 
purchase price, The court held 'if the plaintiff failed to pay him (the vendor) he should 
seek his remedy in court by suing for the debt. Judgment was therefore given in favour of 
the plaintiff." 

This statement in my respectful view, does not represent good law. The cases cited in 
support of the proposition therein are decisions of the Grade's A & B Customary Courts 
which must be taken to have been overruled by this Court in Odufuye v. Fatoke (supra).

Viewed even from the standpoint of the common law, payment of purchase price coupled 
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with possession gives the purchaser an equitable title and he is entitled to seek an order 
of specific performance to compel the vendor to convey legal tile to him. But where the 
purchaser price is not fully paid, the purchaser will have no right to enforce specific 
performance - see Hewe v. Smith(1884) 27 Ch D 89, a case relied on by the learned trial 
judge.

In Howe v. Smith, the purchaser, on a sale of real estate, paid 'a3500 "as a deposit, and in 
part payment of the purchase money." The contract of sale provided that the payment 
should be completed on a day named, and that if the purchaser should fail to comply 
with the agreement the vendor should be at liberty to re'97sell and to recover any 
deficiency in price as liquidated damages. The purchaser was not ready with his 
purchase money, and after repeated delays, the vendor re'97sold the property for the 
same price. On an action by the original purchaser for specific performance, the Court of 
Appeal (England) held, affirming the decision of Kay J. that the purchaser had lost by his 
delay his right to enforce specific performance. It was also held (but we are not 
concerned with that in this appeal) that the deposit, although to be taken as 
part'97payment if the contract was completed, was also a guarantee for the performance 
of the contract, and that the plaintiff, having failed to perform the contract within a 
reasonable time, had no right to a return of the deposit. Where the purchaser who has 
made a part'97payment of the purchase price is in default of payment of the balance, 
there is right in the vendor to rescind the contract of sale and re'97sell the property '97 
see: Howe v. Smith (supra); Mayson v. Clouet (1924 )A.C. 980 at 985 where the purchaser 
paid not only the deposit but also part of the purchase price but failed to pay the balance 
of the price at the stipulated time, the vendor rescinded the contract. On appeal to the 
Privy Council Per Lord Dunedin, delivering the judgment of the Council observed:

'The law is quite plain. If one party to a contract commits a breach then if that breach is 
something that goes to the root of the contract, the other party has his option, He may 
still treat the contract as existing and sue for specific performance; or he may elect to 
hold the contract as at an end - i.e., no longer binding on him - while retaining the right to 
sue for damages in respect of the breach committed. The test in this case as to whether 
such an election had been made is a very simple one. Could the vendors on January I 
have sold to someone else without subjecting themselves to action at the instance of Sim 
Choon Kee for specific performance? Their Lordships are of opinion that they clearly 
could."

In an attempt to distinguish Howe v. Smith from the case on hand, the Court below, per 
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Ademola, JCA was of the opinion that payment made by plaintiff and receipted for in 
Exhibit A was not a deposit but part-payment. I cannot see what difference this 
distinction makes in this case. The factual situation here is that plaintiff did not fully pay 
for the land he bought from the family of Jemi-Alade in 1965 and the family in 1972 
resold the undeveloped part of it to the 1st defendant, after repeated demands made to 
the plaintiff to pay had yielded no results. On the authorities, there was neither a valid 
sale in 1965 under customary law nor had the plaintiff in 1972 equitable title to the land 
under the Common Law, such as would entitle him to a decree of specific performance. 
The question of whether what was paid was a deposit or part-payment only becomes 
relevant when determining the right of the purchaser to a refund of what he had paid. 
That issue does not arise in this case. The administratrix of Jemi Alade was entitled to sell 
and convey the land in dispute to the 1st defendant/appellant in 1972, following the 
failure or the plaintiff to pay the balance of the purchase price, despite repeated 
demands. 

Having executed Exhibit G in favour of the 1st defendant in 1972, Mrs. Bucknor no longer 
had the legal estate in the land in dispute which she could transfer to the plaintiff in 
1976. Exhibit B, by which she conveyed the 4 plots of land (including the land in dispute) 
to the plaintiff in 1976 was ineffective to transfer the legal estate in the land in dispute to 
the plaintiff. In the circumstance, the learned trial judge was right to have held that the 
1st defendant/appellant had better title to the land in dispute and to have consequently 
dismissed plaintiff's claims.

The conclusion I reach is that this appeal succeeds and it is hereby allowed. The 
judgment of the Court of Appeal is set aside together with the order for costs made 
therein. In its stead I restore the judgment of the trial High Court dismissing plaintiff's 
claims. The defendants/appellants are entitled to the costs of this appeal and of the 
appeal in the Court below which I assess at N1,000.00 and N750.00 respectively.

ALHAJI MUSTAPHER KACHALLA V. ALHAJI TIJJANI BANKI & ORS

CITATION: (2006) LPELR-1640(SC)

MUSDAPHER, J.S.C. (Delivering the Leading Judgment): This is an appeal against the 
judgment of the Court of Appeal Jos Division, delivered on the 13th of March, 2001 
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whereby the decision of the High Court of Borno State dismissing the appellant's claim 
was affirmed. Before the trial court, the appellant as the plaintiff in the amended 
statement of claim as per paragraph 9 thereof claimed thus:

(a) A declaration that he is the bona fide owner of the property, the subject matter of this 
suit.

(b) A declaration that the sale of his property is null and void and of no effect, and it be 
set aside and the property restored to him.

(c) A declaration that the judgment debtor before the above trial court has no interest or 
right in plaintiff's property. 

(d) A perpetual injunction restraining all the defendants from interfering with the 
plaintiff's property including their agents, servants and privies.

(e) An award of N5,000.00 as damages against the defendants for trespass.

(f) Costs of this suit. 

Pleadings were ordered, filed and exchanged. At the hearing, the parties testified and 
called other witnesses. Documentary evidence was also tendered. After the address of 
counsel and in his judgment delivered on the 18/11/1996, the learned trial Judge 
dismissed the claims of the plaintiff having found them devoid of substance. The plaintiff 
felt unhappy and appealed to the Court of Appeal. The Court of Appeal in its judgment 
delivered on the 13th day of March, 2001, dismissed the plaintiff's appeal. This is a futher 
appeal to this court by the plaintiff, hereinafter referred to as the appellant. The 
defendants shall be referred to as the respondents. In the amended notice of appeal filed 
with leave of court; the appellant filed 4 grounds of appeal. Distilled from the grounds of 
appeal, the appellant has identified, formulated and submitted the following issues for 
the determination of the appeal:

1. Whether the learned Justices of the Court of Appeal were right in holding that the title 
and interest in the property did not pass to the appellant after sale of the house in 
question by Alhaji Bukar Kumshe to the appellant.

2. Whether the 2nd respondent acquires legal title over the property through his 
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purchase of the property by an auction sale conducted by the Upper Area Court. 

3. Whether the decision of the Court of Appeal is correct having regard to the nature of 
oral/documentary evidence adduced before the lower court.

4. Whether the Court of Appeal was right to have affirmed the decision of the trial Judge 
to dismiss plaintiff's claim as it failed in its entirety when an order of non-suit is 
appropriate and accordingly ought to have been made in the circumstance.

The first respondent on the other hand has formulated two issues arising for the 
determination of the appeal: 

1. Whether the appellant proved his title to the land in dispute to entitle him to the reliefs 
claimed in his amended statement of claim.

2. Whether the lower court was right in affirming the judgment of the trial court which 
dismissed the appellant's case.

The second respondent has submitted the following two issues arising for determination 
of the appeal:

1. Whether from the evidence available to couts below, the equities of the appellant and 
second respondent are equal.

2. Whether the erroneous findings or slip or irregularities (if any) of the lower courts 
have occasioned miscarriage of justice.

Before discussing the relevant issues properly arising for the determination of the 
appeal, it is appropriate at this stage to set out the facts. The facts put shortly are not 
disputed or complicated.

Alhaji A. Bulama, or as he is sometimes known, Alhaji Bukar Kumshe was the holder of 
the Statutory Right of Occupancy No. BO/12220 in respect of a plot of land containing a 24 
bedroom storey building of burnt bricks located at Kumshe ward, Maiduguri. Sometimes 
in March 1994, Alhaji Bukar Kumshe approached an estate agent, Alhaji Lawal Baaji 
(PW1 herein) and informed him of his desire to sell the property. Alhaji Lawai Baaji 
introduced him to the appellant, Alhaji Mustapha Kachalla who purchased the property 
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in the sum of N1,200,000.00. The sale was evidenced by a written agreement (exhibit M.K 
2) dated the 16th day of March, 1994. The appellant had earlier satisfied himself on the 
ownership of the property by the vendor, by conducting a search at the Lands Registry 
Maiduguri. After the payment, the appellant was handed over the Certificate of 
Occupancy and was given possession of the property, and the tenants therein were told 
of the change of ownership. In the meanwhile, Alhaji Tijani Banki, the first respondent 
herein in suit No. BUAC/CVF/107/94 claimed against the said Alhaji Bukar Kumshe 
payment for a debt in the sum of N1 ,680,000.00. Judgment was given in favour of the 
claimant against the defendant in the terms of the claim and costs on the 22/8/1994. It is 
also noteworthy that the appellant was unable to register the assignment to him of the 
Right of Occupancy because of a letter written to the Land Registry by the registrar of the 
Upper Area Court directing the Land Registry to stay any further transaction or change of 
ownership in respect of the Right of Occupancy. In the meanwhile, attempts were made 
to execute the judgment against the movable assets of Alhaji Bukar Kumshe, when no 
moveable assets were found to satisfy the judgment debt, Alhaji Tijani Banki, through his 
lawyers, applied to execute the judgment on the immovable assets of the judgment 
debtor, Alhaji Bukar Kumshe. On the 18/4/1995 at a public auction conducted by the 
Registrar of the Upper Area Court 1, after due advertisement, Alhaji Umary Ngelzarma, 
the second respondent herein as the highest bidder, purchased the property at the rate of 
N520,000.00. In his judgment the learned trial Judge held:

At all material times, the Certificate of Occupancy was vested in Alhaji Bukar Kumshe 
(otherwise called Alhaji Bukar A. Bulama) to whom the same was issued as No. BO/12220 
(exhibit M.K.) dated 17th July, 1985. From the plaintiff's view point, he bought the land 
from Alhaji Bukar Kumshe on the 16th March, 1994 for N1.2 Million xxx. Having set out 
the provisions of the agreement, one appreciate that it does not convey any legal right or 
interests to the plaintiff, Alhaji Mustapha Kachalla. At best it is only a receipt as pleaded, 
evidencing the sale for the purchase price therein. And at best, it could possibly vest 
equitable right or interest in the purchaser.  

The learned Justice later in the judgment added: 

xxx I take it that Alhaji Bukar Kumshe rightly and lawfully sold the house without 
collusion nor as an after thought. Among other things, the plaintiff produced and 
tendered exhibit MK1 as good evidence of his equitable right to the house. However, at 
the time of the alleged sale and thereafter, it was Alhaji Bukar Kumshe who has the legal 
right to the Certificate of Occupancy. Again up to the time and after the public auction 
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sale of the house to the 2nd defendant, the Certificate of Occupancy was in favour of 
Alhaji Bukar Kumshe. But the 2nd defendant by due legal process, as it was the trial court 
that ordered the public auction sale of the house, became the lawful purchaser. Thus, the 
2nd defendant has a legal estate, right and interest with greater and better force and 
effect than those of the plaintiff whose are equitable xxx.

At the end of the day, the learned trial Judge dismissed the appellant's claims, because he 
had only an equitable interest while the 2nd appellant had a legal estate because he 
purchased the property at a public auction conducted on the orders of a court of law. The 
Court of Appeal found no fault with the reasoning of the trial court and confirmed the 
finding that the appellant merely acquired equitable interest as against the legal estate, 
the 2nd respondent acquired through the auction sale conducted by a court in execution 
of a valid judgment.

I shall in this judgment deal with the issues as contained in the appellant's brief.

Issue No.1 and 2

These can conveniently be dealt with together. It is submitted that the Court of Appeal 
was in error after confirming that the appellant had lawfully acquired an earlier 
equitable interest when he purchased the property, yet to proceed to hold that the later 
interest acquired by the 2nd respondent through the public auction conducted by the 
Upper Area Court prevailed over the interests of the appellant. 

It is submitted, equitable interests rate and rank in order of their creation, he who is 
earlier in time is stronger in law. Qui prior est tempore potior est jure. See Barclays Bank 
Ltd. v. Bird (1954) Ch. 274. See also Ugbo v. Aburime (1994) 8 NWLR (Pt. 360) 1. It is again 
argued that since the 2nd respondent also did not obtain the Governor's consent, 
whatever interest he acquired cannot amount to a legal estate. At best he also acquired 
equitable interest over the property. It is submitted that where there are two competing 
equitable interests, the general rule of equity is that, the one whose equity attached to the 
property first will be entitled priority over the other. Where the equities are equal, the 
first in time prevails. See Labode v. Dr. Otubu (2001) 7NWLR (Pt.7 12)256, (2001) FWLR 
(Pt. 43) 207 at 235; (2001) 7 NWLR (Pt. 712) 256; Okoye v. Dumez (Nig.) Ltd. (1985) I NWLR 
(Pt. 4) 783 at 790. See also Ogunbambi v. Abowab (1951) 13 WACA 222:, Orasanmi v. 
Idowu (1959) 4 FSC40, (1959) SCNLR 91. Where it was held that where a person paid for 
land and was issued with a receipt and was given possession of the land, an equitable 
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interest was created for him which defeated the title of a subsequent legal estate 
purchaser with the knowledge of the equitable interest. It is argued that on the facts of 
this case, particularly the evidence of DW2 and DW3 at pages 24 and 28 of the printed 
record, the respondents had prior knowledge of the equitable interest created in favour 
of the appellant. It is further submitted that as at 16/3/1994, when Alhaji Kumshe Bukar 
sold the property to the appellant, there was no longer any existing interest in the 
property in question in favour of Alhaji Bukar Kumshe to be sold on the 18/4/1995 to 
satisfy the judgment debt. See Talabi v. Adeseye (1972) 8-9 SC 20; (1972) NSCC (Vol.7) 498; 
Chidiak v. Coker (1954) 14WACA 506; Adekeye v. Akin-Olugbade (1987) 3 NWLR (Pt. 60) 
214. 

It is further argued that the second respondent did not as at 18/4/1995 acquire better title 
than the appellant. It is stressed that for the 2nd respondent to have a better title than the 
appellant, there must not only be the governor's consent, but also the due registration of 
his interest. Learned counsel referred to Best (Nigeria) Ltd. v. Blackwood Hodge (Nig.) 
Ltd. (2001) 10 NWLR (Pt.720) 35; Savannah Bank v. Ajilo (1989) NWLR (Pt. 97) 305; 
Awojugbagbe Light Industries Ltd. v. Chinllkwe (1995) 4 NWLR (Pt. 390) 379 at 438; 
Okllsanya v. Ogunfowora (1997) 9 NWLR (Pt. 520) 347; F.M.B. of Nigeria v. Babatunde 
(1999) 12NWLR (Pt. 632) 683. It is argued that the lower courts were in error to have held 
that the 2nd respondent had acquired legal estate, when there was no evidence of the 
governor's consent and also no evidence of registration. It is argued that at best the 2nd 
respondent acquired only equitable interest and not legal estate. It is submitted, that the 
appellant has priority of interest vide Awoyegbe v. Ogbeide (1988) 1NWLR (Pt. 73) 695; 
Tewogbade v. Obadina (1994)4 SCNJ 16;(1994) 4NWLR (Pt. 338) 326; Owie v. Ighiwi (2005) 
5NWLR (Pt.917) 184; (2005) FWLR (Pt. 248) 1762 at 1780. See also Owoniboys Technical 
Services Ltd. v. Union Bank of Nig. Ltd. (2003) FWLR (Pt. 180) 1529 at 1549; (2003) 
15NWLR (Pt. 844) 545.

It is further argued that the finding of the two lower courts, that the 2nd respondent 
acquired a legal estate though concurrent is yet perverse and should be set aside. See 
Mojekwu v. Iwuchukwu (2004) 11 NWLR (Pt. 883) 196 at 219; Enang v. Adu (1981) 11-12 
SC 25.

For the 1st respondent, it is argued that the appellant as claimant for declaration of title 
to land failed to adduce credible and sufficient evidence to entitle him to the declaration 
sought. Learned counsel referred to the case of Kokoro-Owo v. Ogwlbambi (1993) 8 
NWLR (Pt. 313) 627. It is argued that the interest of the appellant was equitable while the 
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interest of the 2nd respondent was legal estate. It is submitted further that the 2nd 
respondent being a bona fide purchaser for value without notice of the prior equitable 
interest of the appellant had acquired legal estate or interest in the property. It is 
submitted that the 2nd respondent acquired legal estate and that S.

22 of the Land Use Act and the Owoniboys case (supra) do not apply. It is further 
submitted that since the 2nd respondent had applied for the requisite governor's consent 
for the alienation of the property in dispute to himself, the 2nd respondent did all that 
was necessary under the law to acquire the legal estate. The finding that the 2nd 
respondent had acquired legal estate is a concurrent finding of fact which should not 
ordinarily be disturbed by an appellate court such as this court. Learned counsel 
referred to the case of Motunwase v. Sorwzgbe (1998) 5 NWLR (Pt. 92) 90; Ngene v. Igbo 
(2000)4 NWLR (Pt. 651) 131.

It is further submitted that the appellant had woefully failed to lead credible evidence 
which will entitle him to his claims of declaration of title.

The learned counsel for the 2nd respondent on the other hand had formulated two issues 
for the determination of the appeal which I have earlier reproduced. In my view, the 
second issue formulated by the 2d respondent is not relevant and does not arise from the 
ground of appeal, I therefore strike it out. An issue for determination must arise and 
derive from the grounds of appeal. There is no ground of appeal attacking the erroneous 
findings or slip or irregularity.

I shall accordingly ignore all the argument canvassed under issue No.2 of the 2nd 
respondent. See Kano Testile Printers Ltd. v. Gloede and Hoff (Nig.) Ltd. (2005) 13 NWLR 
(Pt.943) 680, (2005) 5 SCNJ 256; Okpala v. Ibone (1989) 2 NWLR (Pt. 102) 208. I shall only 
deal with the issue No.1 of the 2nd respondent.

It is argued that this issue arose from the argument of counsel for the appellant that his 
equity, created by virtue of his purported purchase receipt is first in time and so gains 
priority in law over that of the 2nd respondent. It is submitted that the equities of the 
appellant and that of the 2nd respondent cannot be equal. It is argued that the appellant 
was not vigilant in his purported purchase of the property. It was evident that as early as 
2/3/1994, the Upper Area Court, had ordered that the property shall not be sold and a 
caveat was entered at the Bureau of Land and Survey, Maiduguri, the village Head was 
also alerted by a letter dated 8/3/1994. It is submitted for the equities to be equal, the 
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purchase by the appellant must be valid, it cannot apply when the appellant's purchase 
was not valid. Learned counsel referred to Gankon v. Ugochukwu Chemical Industries 
Ltd. (1993) 6 NWLR (Pt. 297) 55 where one of the interests created was declared invalid 
and the court held that the priority of interest doctrine shall not apply.

It is again argued that the appellant is guilty of laches and acquiescence when he failed to 
inform the court of his interest on time before the sale. See section 16 of the Sherriffs and 
Civil Process Act and Rule 22 of the Judgment Enforcement Rules. Learned counsel also 
referred to Ekpe v. Oke (2001) 10 NWLR (Pt. 721) 341.

Now, it shall be necessary to recap on how the lower courts treated the sale of the 
property to the appellant. Both the trial court and the lower court below found as a fact, 
that the appellant had lawfully purchased the property from Alhaji Bukar Kumshe and 
that there was no collusion between them and that the sale to the appellant was not done 
to commit fraud on the respondents or anybody at all. Indeed the sale to the appellant by 
Alhaji Bukar Kumshe, the undoubted holder of the right of occupancy, was concluded 
months before the Upper Area Court entered judgment against Alhaji Bukar Kumshe, 
that is to say, the right to execute the judgment against the immovable property of the 
judgment debtor, Alhaji Bukar Kumshe did not cystallise until many months later. In her 
lead judgment, Muhktar JCA (as she then was) which was concurred by the Obadina and 
Nzeako JJ.CA agreed with the learned trial Judge when she opined in her judgment thus: 

Having set out the provisions of the agreement, one appreciates that it does not pass or 
convey a legal right or interest to the plaintiff. At best, it is only a receipt as pleaded, 
evidencing the sale for the purchase price therein. And at best it could possibly vest 
equitable right or interest in the purchaser. 

The learned Justice, like the trial court proceeded to hold that because the appellant did 
not succeed in registering the deed of assignment executed in his favour by Alhaji Bukar 
Kumshe, he was bound to fail in his action because, the Certificate of Occupancy was still 
in the name of the said Alhaji Bukar Kumshe, the judgment debtor of the 1st respondent. 
At the end of the day, the learned Justice held that the appellant had merely an equitable 
interest while the 2nd respondent had superior legal estate in the disputed land 
therefore the equities were not equal.

Now, there is no doubt that a distinction exists between a legal estate or fee simple as 
opposed to an equitable interest in land, but that distinction cannot apply in a situation 
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such as this and where the disputed land is governed by the provisions of the Land Use 
Act, in which, the maximum interest any person can hold is a right of occupation, the 
legal estate or legal interest is vested in the Governor of the State. See Nkwocha v. 
Governor of Anambra State (1984) 6 SC 362; (1984) 1 SCNLR 634. The tenor of the Land 
Use Act was to "nationalise" all lands in the country by vesting its ownership in the State. 
The maximum interest preserved in private individual hands is a right of occupancy. 
See Savannah Bank v. Ajilo (1989) 1 NWLR (Pt. 97) 305. The nature of interest any person 
can acquire is a right of occupation and no more. So the distinction between a legal estate 
in land and an equitable interest in land under the circumstances of this case cannot 
arise. In my view, the interest the appellant had acquired cannot be inferior to the 
interest acquired by the 2nd respondent. It is common ground and that there was no 
dispute about it, that the appellant purchased the land in dispute from the holder of the 
Statutory Right of Occupancy, Alhaji Bukar Kumshe, who issued him with a purchase 
receipt, put him in possession of the property and executed in his favour a deed of 
assignment. The appellant proceeded to register the deed of assignment, but was 
frustrated by the letter written to the land office by the Upper Area Court. It should be 
noted that the suit before the Upper Area Court was about a debt and had nothing to do 
with the land and the buildings on it. It should also be noted that the interest of the 1st 
respondent who filed the suit did not crystallise until over a year later. In otherwords, 
there was no judgment debt to execute when the letter was written.

In my view, there was no difference except as to priority between the appellant and the 
2nd respondent, who also purported to buy the same property at a public auction 
conducted by a court and who also did not obtain the governor's consent nor had his 
interest registered. In other words, both of them bought the property lawfully and none 
of them was the registered holder of the right of occupancy in question. It was evident 
that the appellant was put in possession of the property, since the 10/3/1994, while the 
2nd respondent purported to purchase the right of occupancy at a public auction in April 
1995, In my view, even if the 2nd respondent had acquired legal estate or the property 
was properly conveyed to him, he had to take the property subject to the existing rights 
and interest of the appellant. In the case of Ogumbambi v. Abowab (supra), the Olota 
family in Lagos sold a portion of its family property to X who paid the purchase price and 
was given a receipt. There was implied agreement to execute a conveyance on demand, X 
went into possession and remained in possession, but no conveyance was executed in his 
favour. Subsequently, the Oloto family sold and conveyed the same land to the defendant 
after the defendant had unsuccessfully sought to purchase the same land from X, It was 
held that even though the defendant had a conveyance, he was bound by the equitable 
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interest vested in X, See also Olowu v, Oshinubi (1958) LLR 21. From the evidence in the 
instant case, it is common ground that the respondents were aware of the sale of the 
right of occupancy. That was why the letter to the Land Department, Maiduguri with a 
direction not to complete the transaction, was issued, In any event, both the trial court 
and the Court of Appeal had found as a fact that the appellant had an equitable interest 
in the property, In my view, equitable interest under the circumstances must be treated 
as having the same incidents as the corresponding legal estate. Equity follows the law.

In property law, many different question of priority may arise, these may concern rival 
conveyances of property or as in this case competing interests in the holding of the right 
of occupancy. The fundamental rule is that competing interests will generally rank 
according to the order of their creation. See Barclays Bank Ltd. v. Bird (1954) Ch. 
274; Ugbo v. Aburime (supra); Labode v. Otubu(supra) and Okoye v. Dumez (supra). 
In Owosho v. Dada (1984) 7 SC 149. This court per Aniagolu JSC said at 173:

The law has been well and long settled, that where a person pays for land and obtains 
receipt for the payment followed by his going into possession and remaining in 
possession, equitable interest is created for him in the land such as would defeat the title 
of a subsequent legal estate purchaser with knowledge of the equitable estate in the land, 
that was affirmed to be the state of the law inOrasanmi v. Idowu (1959) 4 FSC 40; (1959) 
SCNLR 97 xxx."

The mere fact that there were tenants in the property coupled with the fact that the 
Upper Area Court and the 1st respondent were aware of the desire of Alhaji Bukar 
Kumshe to sell the right of occupancy, was sufficient to alert the respondents of the 
interest of the appellant. On this question of prior notice see the evidence of DW2 and 
DW3. 
At the end of the day, I resolve issues 1 and 2 in favour of the appellant. In the result no 
useful purpose will be achieved in considering issues 3 and 4. I accordingly allow the 
appeal of the appellant. I set aside the decisions of the lower courts and I enter judgment 
in favour of the plaintiff as follows:

(a) I declare that the plaintiff is the bona fide owner of the property, the subject matter of 
this suit.

(b) I declare that the sale of the property conducted by the Upper Area Court at a public 
auction is null, void and was of no effect. I set it aside and I restore the property to the 
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plaintiff/appellant.

(c) I declare that the judgment debtor had no interest in the property which was sold to 
the plaintiff/appellant since 16/3/1993.

(d) A perpetual injunction is hereby granted restraining all the defendants/respondents 
from interfering with the rights of the plaintiff/appellant on the property.

(e) N5,000.00 damages for trespass. 
The plaintiff/appellant is entitled to costs in both the two lower courts and in this court 
which I assess at N5,000.00, N7,000.00 and N 10,000.00 respectively jointly and severally 
against the respondents.

WEEK 9: LEASES 1

NNAYELUGO SAMUEL SAMPSON 1 BOSAH & ORS V. PIUS OJI

CITATION: (2002) LPELR-794(SC)

A. I. KATSINA-ALU, J.S.C. (Delivering the Leading Judgment): In this action on 29th 
April, 1963 Mr. Pius Oji the defendant and Nnayelugo Samuel Sampson 1 Bosah, Akukalia 
Albert Bobo Bosah, and Augustine Oseloka Bosah, the plaintiffs, came to an agreement 
which they put into writing. The object was that the defendant should take a lease of the 
premises known as No. 49 Old Market Road Onitsha for a term of 60 years. In the said 
lease agreement, exhibit A, the defendant covenanted to demolish an old building at the 
back of the plaintiffs' premises and build in its place a house containing 14 rooms for the 
use of the plaintiffs within one year. The defendant in addition was to pay the sum of 
N3,100 to the plaintiffs. Thereafter the defendant was to build for his own use another 
house in front of the premises and in addition pay the plaintiffs a sum of N3,980. The 
defendant, after the completion of his own house, would obtain a certificate of 
occupancy from the Onitsha Local Council. The document (lease) said in clauses 7 and 8:

"7. The term of sixty years will be counted from the time when the lessee obtains the 
certificate of occupancy for the building on the unbuilt area in front if he builds or if he 
chooses to convert it into a commercial use from the time he begins to make use of it."
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8. The defendant/lessee shall pay a sum of nine hundred and eighty pounds which if 
added to the one hundred pounds already paid as above will represent the three years 
rent in advance before he begins to build on the site or if for commercial purposes, 
before he begins to make use of the same."

Exhibit A was duly registered at the Land Registry at Enugu. It must be pointed out from 
the outset that the defendant built a house of 14 rooms for the plaintiffs at the back of the 
premises within one year from the date of the execution of the lease as demanded by the 
plaintiffs. He also paid the initial N3,100. The plaintiffs went into occupation. But before 
he could muster enough funds to start the erection of his own house in front of the 
premises, the Nigeria Civil War broke out. Like everyone else, the defendant fled Onitsha. 
The result was that the defendant never went into occupation of the premises.

After the cessation of hostilities, the parties returned to Onitsha. The defendant met with 
the plaintiffs and intimated them that he was then ready and able to commence building 
work on his house in front of the premises. But the plaintiffs refused to go on with the 
lease to the defendant. The stalemate was on for quite some time. Then the plaintiffs 
brought this action against the defendant. They claim that the lease was not a binding or 
enforceable contract.

The plaintiffs at Onitsha High Court claimed as follows under the Common Law 
Procedure Act, 1852:

"1. Possession of the premises upon a forfeiture for non payment of rent. 

2. N15,640.00 rent or alternatively mesne profits to the date of the service of the writ

3. Mesne profits from the date of the service of the writ until delivery of possession.

IN THE ALTERNATIVE

(i) Declaration that the said lease is void for uncertainty about its commencement.

(ii) Possession of the property comprised in the said lease."

The defendant in his statement of defence counter claimed thus:
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"1. An order of court that the said deed of Lease dated 29/4/63 and registered as No. 14 at 
page 14 in Volume 383 of the Deed Registry at Enugu is still subsisting, valid and 
effective.

2. An injunction restraining the plaintiffs, their servants, agents and privies or any 
persons whatsoever acting on their behalf from further interfering with the defendant's 
rights under the said lease which rights include erecting a building in front of the 
premises known as No. 49 Old Market Road, Onitsha," 

The learned trial Judge after hearing evidence and after considering the authorities on 
the point dismissed the plaintiffs claim save as to the sum of N15,640.00 claimed as rent 
or mesne profits. He also ordered the defendant to pay the plaintiffs N3,980 (N1,960.00) 
as stipulated in the lease agreement Exhibit A. The learned trial Judge however gave 
judgment for the defendant in respect of his counter claim. Accordingly he ordered as 
follows:

"1. That the said Deed of Lease dated 29/4/63 and registered as No. 14 in Vol. 383 of the 
Deeds Registry, at Enugu is still subsisting valid and effective.

2. An injunction to restrain the plaintiffs, their servants, agents and privies or any 
persons whatsoever acting on their behalf from further interfering with the defendant's 
rights under the said lease which said rights include erecting a building in front of the 
premises known as No. 49 Old Market Road, Onitsha." 

The plaintiffs' appeal to the Court of Appeal was dismissed. Hence this further appeal to 
this court.

In this appeal, the plaintiffs formulated three issues for determination. They read as 
follows:

1 Whether the learned Justices of the Court of Appeal were correct in upholding the 
decision of the learned trial Judge to the effect that exhibit "A"  the deed of lease is valid 
and subsisting on the ground that its commencement date is certain.
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2. Whether the learned Justices of the Court of Appeal were correct in holding that 
section 210 of the Common Law Procedure Act 1852 did not avail the appellants' claims 
for forfeiture so as to dispense with the requirement of service of notice of breach of 
convenant on the respondent, prior to the commencement of the suit. 

3. Whether the 3rd issue for determination of the respondent arose from the grounds of 
appeal.

For his part, the defendant also raised three issues namely: 

(a) Is the lease valid and subsisting?

(b) Is the claim for forfeiture sustainable?

(c) Whether the 3rd issue for determination as framed by the respondent arose from the 
grounds of appeal.

The main issue, in this appeal, for determination is whether the deed of lease (Exhibit A) 
signed by both parties is valid and subsisting. It is the case of the plaintiffs that the lease 
is not valid because the commencement date of the lease is uncertain. As I have already 
shown the length of the term of the lease is certain. It is for 60 years. It is settled law that 
for a lease to be valid, the term of the lease as well as its date of commencement must be 
certain or capable of being ascertained. 

In the case of Harvey v. Pratt (1965) 52 All ER 786 at 787, Lord Denning M. R. had this to 
say:

"It has been settled law for all my time that, in order to have valid agreement for a lease, 
it is essential that it should appear, either in express terms or by reference to some 
writings which would make it certain, or by reasonable inference from the language 
used, on what day the term is to commence. 

In Marshall v. Berridge (1881-1885) All E.R. Rep. 908 at p.912 Lush L J. said:

"It is essential for the validity of the lease that something should appear either in express 
terms or by reference to some writing or some instrument, which would make it certain 
on what day the term is to commence. There must be a certain beginning and a certain 
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ending, otherwise it is not a perfect lease, and a contract must, in order to satisfy the 
Statute of Frauds, contain this reference."

In Nlewedim v. Uduma (1995) 6 NWLR (Pt.402) 383 at 396 this court per Belgore, JSC held 
that:

"A lease must be clear as to its intent and purpose and it must at least contain 

(i) the term of years

(ii) the rent payable and

(iii) commencement date of the lease."

From the decisions in the above cases it seems clear that if the date of commencement of 
the lease is certain or ascertainable from the document and its duration is also certain, 
then the lease is valid and enforceable.

In the present case the duration of the lease Exhibit A is certain. Paragraph 1 thereof 
creates a sixty year (60) lease.

The commencement date is provided for in clause 7 of exhibit A. It states that:

"the term of sixty years will be counted from the time when the lessee obtains the 
certificate of occupancy for the building on the unbuilt area in front if he builds or if he 
chooses to convert it into a commercial use from the time he begins to make use of it."

Although the date of commencement of the lease was not named therein, the date has 
been made certain by the contingency reserved therein. The result is this. The date of 
commencement is certain. And the duration of the term of the lease (exhibit A) is also 
certain. That being so exhibit A is a valid lease. And it is subsisting. 

The plaintiffs have argued at pp. 9 and 10 of their appellants' brief of argument that:

"If commencement of the lease is hinged on respondent erecting a building or utilising 
the open space for commerce, it is clear that it is equally hinged on his capacity financial 
or otherwise to satisfy the contingencies. Where he is for any reason rendered incapable 
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of satisfying such conditions, it is clear that the contingencies may never take place. The 
consequence of this is that from a construction of exhibit A, the demised premises will 
remain encumbered for as long as the disability may last. Can it seriously be contended 
that when the parties agreed and executed exhibit A, the lessors consciously elected to be 
bound by such an uncertain situation which would leave their reversionary interest 
entirely at the determination of the Respondent. Further as the rents may fall due when 
the term commences, that is to say, after the contingencies reserved clauses 7 and 8 of 
exhibit A would have occurred, the appellants will not have derived any rents from their 
premises, until whenever the respondent decides."

I must say that this argument is speculative. It has overlooked the reality of the situation. 
The fact of the matter is that after the cessation of hostilities (Nigerian Civil War) the 
parties returned to Onitsha. The defendant approached the plaintiffs and intimated them 
of his readiness to commence work on the erection of the house. The plaintiffs would 
have none of that. They refused. This posture was confirmed by the plaintiffs in their 
evidence at the trial. The 2nd plaintiff testified as PW1. In his evidence under 
cross-examination he said:

"I am not prepared to allow the defendant to come and erect the building lease in the 
premises now if he completes the agreed sum in the lease agreement."

The fourth plaintiff testified as PW2. Under cross-examination he said:

"I am not prepared to accept N1,960.00, I am not prepared to abide by the terms of Exh. 
'A' any more."

I find it particularly plain from the evidence of the plaintiffs that it was the plaintiffs who 
refused to abide by the agreement, and chose rather to go to court.

    That apart, I think the plaintiffs gambled on the fact that it might or might not take 
some time for the defendant to erect the building in question. I say this because in 
respect of their own building they stipulated a time frame. They gave the defendant one 
year within which to put up the building. The defendant complied and the plaintiffs 
occupied the same before the outbreak of the Nigerian Civil War. I believe the plaintiffs 
knew the probable consequences of not providing the time (period) within which the 
defendant should complete the second house which was tied to the commencement of 
the term of the lease. They cannot now be heard to complain. I come now to the issue of 
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rent and mesne profits. As I have already stated the defendant has not gone into 
occupation of the premises. The reason is clear. By clause 8 of exhibit A it is only after the 
defendant had completed his building in front of the premises, and had obtained a 
certificate of occupancy from the local council that he would move in. Again by clause 8, 
the defendant would pay a sum of N3980 before he commenced work on the building. No 
work has commenced yet on the building. This is because the plaintiffs refused to be 
bound by the lease agreement.

Now the sum of N3,980 and the sum of N3,100 already paid by the defendant was to 
count for three months rent in advance. But rent would only fall due after the 
contingencies reserved in clauses 7 and 8 exhibit A would have occurred. The plaintiffs 
appreciated this fact when in their brief they said:

"Further as the rents may fall due when the term commences, that is to say, after the 
contingencies reserved in clauses 7 and 8 of exhibit A would have occurred, the 
Appellants will not even derive rents from their premises, until whenever the 
respondent decides." 

       Surely it must be seen that rent on the premises was not yet due. It follows therefore 
that at the stage when this action was brought the claim for rent was premature. A 
demand for rent does presuppose that rent was due. This is clearly not the case. Be that 
as it may, there is no appeal against the award of rent in the sum of N15,640.00 to the 
plaintiffs. I shall therefore say no more. In the result this appeal fails and I dismiss it. The 
plaintiffs' claim is dismissed. I affirm the judgment of the court below. There shall be 
costs to the defendant which I assess at N10,000.00.

HENRISON OKECHUKWU V. HUMPHREY C. ONUORAH
CITATION: (2000) LPELR-2431(SC)

BELGORE, J.S.C (Delivering the Leading Judgment): The plaintiff now appellant in this 
court was the respondent at the Court of Appeal. He was given judgment at the trial High 
Court of former Anambra State sitting at Onitsha. He is the son of a retired Minister of 
religion. The respondent is a businessman and was the defendant at the trial court and 
appellant at the Court of Appeal. 
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By a deed of lease made on 17th day of July 1972 between the plaintiff/appellant and the 
defendant/respondent and his late brother Davidson Orizu Onuorah and registered in 
Deeds Registry as No. 12 at page 12 in volume 8 the parties agreed as follows:-

"(i) To build on the site demised a storey building containing on the whole 8 (eight) shops 
and 6 (six) rooms and conveniences on the ground floor and 2 flats and conveniences on 
the first floor containing 8 (eight) rooms, that is, parlour and three bed rooms with 
conveniences on the second flat all in accordance with the approved building plan Nos. 
OPA/No.754, OUCC: 179/72 prepared in the Lessor's name within one calendar year from 
the date the building plan is approved subject to unforeseen circumstances. 

(ii) To give to the Lessor one shop, at the junction of Aljen Lane and Old Market Road on 
the ground floor free of rent and one flat containing parlour, 3 (three) bed rooms, latrine, 
bath toilet and kitchen on the first floor for his own use or the use of other person or 
person authorised by him. 

(iii) To pay to the Lessor a monthly rent of #14:5s (Fourteen pounds five shillings) per 
month for the areas of land and the building and convenience occupied by him on the 
leased. For the time being to pay to the Lessor the sum of #855 (eight hundred and fifty 
five pounds) representing five years rent paid in advance on executing this lease.

(iv) To pay rent half yearly in advance after the expiration of five years rent having been 
paid in advance. The building plan No. OPA/No. 754 OUCC, 179/72 is hereby pleaded".

As a result of the convenants in the lease the respondent erected a one storey building on 
the premises situated at 30 Old Market Road Onitsha. But the respondent was never in 
peace right from when he started developing the land. The plaintiff/appellant apparently 
invited the Town Engineer of Onitsha Local Government by a letter that the respondent 
was erecting an illegal structure whereby the initial structures erected were demolished 
by the council. The appellant referred to respondent as "unknown persons" in his letter 
to the Town Engineer of Onitsha Council. There was no evidence of any variation of the 
lease agreement between the parties but it seems the appellant created difficulties for the 
respondent during and after development of the land. Certainly the respondent, even 
though carried out all his obligations under the lease, was not in quiet possession due to 
harassment from the Onitsha Urban Council through instigation by the appellant. Despite 
paying the rent due and allowing the appellant to take possession of a flat on the first 
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floor and one shop on the ground floor the appellant finally resorted to holding that the 
lease agreement itself was null and void. The appellant's contention on nullity is 
predicated on the agreement not having a commencement date. The respondent's 
argument is that the appellant (lessee) obtained the permission of Onitsha Urban Council 
to occupy the building after completion. This permission is referred to as "certificate of 
occupancy", not a term of art as in Land Use Act, but were use of words to describe the 
permission to occupy a newly completed building if found by the relevant supervisory 
authority to be tenantable and habitable. The trial Court upon all the evidence before it 
gave judgment for the appellant taking refuge in the belief that the lease agreement had 
no commencement date and was therefore null and void.

On appeal to the Court of Appeal, trial court's decision was set aside, and plaintiffs suit 
was dismissed. The appellate court held that Exhibit 1, the lease agreement, was valid 
and was not vitiated by absence of commencement clause because the date of 
commencement could easily be inferred from the agreement, right from the date of its 
execution. The plaintiff has now appealed to this court. 

The following issues have been formulated for the appellant:-

"(a) Were the learned Justices of the Court of Appeal right when they held that Exhibit 
one (i.e. the purported lease agreement) was valid?

(b) Whether Exhibit 1, which the Justices of the Court of Appeal held was valid actually 
contained the legal essential requirements that will make a lease valid?

(c) Whether the learned Justices of the Court of Appeal were right to have held that the 
Certificate of Occupancy obtained by the Lessor was sufficient to make the lease 
operational when in fact no such term or condition was contained in Exhibit 1.

(d) Was the learned trial Judge right to have considered other reliefs not in the 
alternative claim after he has pronounced and based his judgment on the alternative 
relief?

(e) Were the learned Justices of the Court of Appeal adversely influenced by the above 
method adopted by the trial court which affected them in holding that Exhibit 1 was 
valid?"
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The main purport of any legal agreement is to set out clearly what the parties agreed 
upon. The agreement clearly states:- 

"The lessor demises to the lessees all that parcel of land known as and called No. 30 Old 
Market Road, Onitsha to hold the same unto the lessees for a term of 50 (fifty) years from 
the day the lessees are issued with a certificate of occupancy in respect of the whole 
building or any part thereof." 

In Osho & Anor. v. Foreign Finance Corporation & Anor. (1991) 4 NWLR (Pt. 184) 157, 
193 this court sets out requirements of valid lease as: 

i. words of demise 

ii. complete agreement leaving no ambiguity as to its purport

iii. the identification of the parties to the agreement 

iv. the premises must be clearly identified,

v. commencement and the duration of the agreement.

.In Exhibit 1, the words of demise are clearly set out. The lease agreement is clear as to its 
purport, that is to say, giving on lease a plot of land to be developed by the defendants to 
a clear specification and on completion to have portions of the building for the plaintiff's 
use absolutely without any charge. Parties to a suit must only plead facts and facts only 
and not law; similarly where a provision of law is alluded to in an agreement the coming 
into operation of that legal provision, when uncertain, is as good as stating a 
commencement of the operative date of an agreement. The issuance of a "certificate of 
occupancy" i.e. the authority of the relevant council that a new building is fit for 
occupation after inspection, is a date always uncertain, but the authority certainly will be 
given if the building complies with all the health and structural regulations. Thus, the 
agreement, Exhibit 1, is clear is to its terms when it provides:

"From the day the lessees are issued with a certificate of occupancy in respect of the 
whole property or any part thereof' As I mentioned earlier, a "Certificate of Occupancy" 
alluded to in the Exhibit 1 is not the same as in Land Use Act. It is clear by Exhibit 1 that 
there is certainty that the local authority would not fail issuing the authority or consent 
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to enter the building for purpose of habitation once there is certificate satisfying that it 
was built to specification. Thus the commencement date of Exhibit 1 can easily be 
inferred. The premises, No. 30 Old Market Road, Onitsha is clear on the agreement. It is 
clear the plaintiff did everything to frustrate Exhibit 1, and at his instance by letter to 
local authority, delayed issuance of authority to enter into the premises. 

He however collected all rents due to him; he moved into a flat on the premises and 
similarly took possession of a shop as provided in the agreement without payment of any 
rent. When entering into an agreement of this nature the parties must be uberrimae fidei 
and I find nothing in the Exhibit 1 to defeat this presumption. This contract was subject 
to a contingency not for validity but for commencement and as I said earlier the 
authority to occupy the building was not forthcoming. Where parties agree in a solemn 
contract they are supposed to fulfill all the conditions therein faithfully and 
honestly. Parties who enter into a contract are expected to honour its terms. A party who 
induced the other party to enter into a contract, which contract provides benefits for the 
inviting party which he has utilized without complaint, he cannot be found to deny the 
validity of that contract. The appellant has enjoyed five years rent, he is still enjoying the 
occupation of a flat and a shop on the demised premises, it is not for him now to assert 
the invalidity of the contract. To my mind the invalidity is self-induced but it does not 
make the contract invalid. Where a contingency is uncertain as to precise time of 
occurrence, e.g. the issuance of authority to occupy the premises by local council, the 
mere statement that the time the authority is issued is the commencement is enough. The 
appellant, has benefited immensely from Exhibit 1 and he cannot now resile from it. All 
these years he collected all the rents due, and had the benefit of occupying portions of 
the building erected on the land in question free of charge as provided in the agreement. 
He has no case against the respondent. 

I therefore find no merit in this appeal and I dismiss it with N10,000.00 costs

to the respondent.
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UNITED BANK FOR AFRICA LTD. v. TEJUMOLA & SONS LTD

CITATION: (1988) LPELR-3402(SC)

A. G. O. AGBAJE, J.S.C. (Delivering the Leading judgment): The Plaintiff  Company, 
Tejumola & Sons Ltd., sued the Defendant Bank, United Bank for Africa Ltd. in a Lagos 
High Court claiming against it as per the indorsement on its Writ of Summons dated 3rd 
August, 1983 as follows:-

"The Plaintiff's claim against the Defendant is for the sum of N2,000,000.00 (Two million 
Naira) being special and general damages for the breach of contract entered into 
between the Plaintiff and the Defendant in or about April 1982 in Lagos, the breach 
having occurred also in Lagos in or about October, 1982."

Pleadings were ordered, filed and delivered. The case proceeded to trial before Ayorinde 
J. The contract alleged by the Plaintiff as existing between it and the Defendant Bank and 
in respect of which damages were being claimed by the Plaintiff from the Defendant for 
its breach by the latter was pleaded as follows in paragraphs 9, 10, 11 and 12 of the 
Plaintiff's Statement of Claim:-

"9. Thereafter, negotiations as regards the term of the proposed lease of the said property 
went on between the parties until April, 1982 when the Defendant by its letter dated 19th 
April, 1982 offered to rent the said property from the Plaintiff subject otherwise to the 
terms and conditions contained in the said letter for a term of 15 years, the Defendant 
reserving the right to break the said term at the end of the 5th and of the 10th years of 
the said term.

10. The rent offered was N215 per sq. meter (or N20 per sq. ft.) per annum payable 5 
years in advance subject to a revision every 5 years.

11. The area of the property agreed to be rented by the Defendant was "Portion of the 
ground floor (i.e. 900 sq. ft.) and all the four upper floors (i.e. 1,108sq. ft. each) comprising 
a total floor area of approximately 493,036 sq. metres (5,322 sq. ft.). 
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12. The Plaintiff by its letter dated 19th April, 1982 accepted the Defendant's offer without 
any reservations." 

The property to which the alleged contract relates admittedly belongs to the Plaintiff and 
it is situate at No. 42, Idumagbo Avenue, Lagos, otherwise known as No. 3 Docemo Street, 
Lagos. The Plaintiff pleaded the negotiations which led up to the contract which 
according to it was entered into between it and the Defendant Bank. After the contract 
had been concluded, as pleaded by the Plaintiff, the Plaintiff pleaded in paragraph 13 of 
its Statement of Claim as follows:- 

"13. Thereafter, the Defendant started to give directives to the Plaintiff as to how the 
Plaintiff should alter the said property to suit the peculiar needs of the Defendant as a 
banking business office." 

The particulars of the alterations to the said property which the Plaintiff carried out 
pursuant to the directives of the Defendant in this regard, according to the Plaintiff, were 
pleaded with adequate particularities in the Plaintiff's Statement of Claim.

The Defence of the Defendant Bank to the claim by the Plaintiff Company against it was 
concise and precise and it was contained in paragraphs 5, 6 and 7 of its Statement of 
Defence which read thus:- 

"5. The Defendant admits that it entered into negotiation with the Plaintiff for the grant 
of a lease of the premises referred to in the Statement of Claim herein, and that the initial 
rent and the length of the term had been agreed as alleged. But the negotiations were 
never completed and in particular the Defendant's letter dated 19th April, 1982 pleaded 
in paragraph 9 of the Statement of Claim was clearly written "SUBJECT TO CONTRACT."

6. The agreement referred to in the Statement of Claim did not fix the date of 
commencement of the proposed lease with the certainty required by law.

7. The Defendant will rely upon the provisions of Section 5 of the Law Reform (Contracts) 
Law Cap. 66 Revised Laws of Lagos State."

As I have said before, the case proceeded to trial before Ayorinde J. The Plaintiff led 
evidence, mainly documentary, in support of the various averments in its' Statement of 
Claim. The Defendant called no evidence. In short the Defendant tested its case on .he 
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evidence adduced by the Plaintiff. 

The letter dated 19th April, 1982 from the Defendant which the Plaintiff pleaded as 
constituting the offer from the Defendant to the Plaintiff to rent the property in question 
is Exh. E. in these proceedings. The relevant portions of Exh. E for the purposes of the 
appeal in hand are as follows:-

"OUR REF: PROP/PM/82  19th April, 1982.

Tejumola & Sons Limited,

15, Okoya Street,

P. O. Box 3253,

LAGOS.

SUBJECT TO CONTRACT

Dear Sirs,

DOCEMO STREET AND 42  IDUMAGBO AVENUE LAGOS

We refer to your previous correspondence and the discussion of your Mr. E.T. Ajiboye 
with us concerning the above property. Subject to your showing evidence of good title we 
hereby offer to take a sub-lease of your above property on the following main terms and 
conditions:-

PREMISES 

Portion of the ground floor (i.e. 900 sq. ft.) and all the four upper floors (i.e. 1,108 sq. ft. 
each) comprising a total floor area of approximately 495.36 sq. metres (5,332 sq. ft.)

TERM

15 years from the date physical possession of the property is given to us, subject to the 
Bank reserving the right to break at the end of the 5th and 10th years of the term.

RENT
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N215 per sq. metre (or N20 per sq. ft.) per annum payable 5 years in advance from the 
date physical possession of the property is given to us and upon our being satisfied with 
the search of the Lands Registry as regards the genuineness of your title to the property.

RENT REVISION

Every five years of the term subject to the usual arbitration clause.

TENANTS COVENANTS

(Not relevant)...

LANDLORDS COVENANTS

(Not relevant) ... If the above main terms and conditions are acceptable to you, please 
confirm. (Italics mine) Yours faithfully,

pp: UNITED BANK FOR AFRICA LIMITED

(Sgd) J. A. Dosunmu

Property Manager."

The acceptance of the offer contained in Exh. E by the Plaintiff, according to the latter, is 
by Exh. F which reads thus:-

"15 Okoya Street, Lagos.

P.O. Box 3253,

Tel. 631687, 658075

19th April, 1982

The Property Manager,



78

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

United Bank for Africa Limited,

Broad Street,

Lagos. 

Dear Sir, 

Reference to your letter PROP/PM/82 dated 19th April, 1982. The contents were carefully 
noticed. Our Company has carefully consent and confirmed the Tenants Covenants and 
Landlord's Covenants. We accepted your offer for the premises portion of the ground 
floor (i.e. 900 sq. ft.) and all the four upper floors (i.e.1,108 sq. ft. each) comprising a total 
floor area of approximately 495.36 square metres (5,332 sq. ft.), and also to the subject of 
Terms reserved by the Bank right.

Our Company also agreed the rentage of N215 per square metre (N20.00 per square foot) 
per annum payable in 5 years advance from the date physical possession at the property. 
In view of our 4 (four) months wasted on this property, we request you to take the 
physical possession on 1st May, 1982, and we expect your check for advance payment of 
5 years as soon as possible.

We shall be looking forward for your immediate comments as soon as possible.

Thank you.

Yours faithfully,

TEJUMOLA & SONS LTD.

(Sgd) ?

Chairman. "

(Italics mine).

The other documents put in evidence by the Plaintiff Company are Exhibits G, H, K, 
L,M,N,O, P, Q, R, S, T, T1, U, Y, W, X, Y, Z, Z2, AA, BB, CC, CC1, DD, DD1, Exh. 1, Exh. 2, Exh. 
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3, Exh. 4, Exh. 5, Exh. 6, Exh.7.

However, as regards the appeal in hand reference need only be made to the following 
out of these exhibits. First: Exhibit G which says as follows:-

"UBA UNITED BANK FOR AFRICA LIMITED 

HEAD OFFICE: 97/105 Broad Street,

P.O. Box 2406, Lagos

18th May, 1982

OUR REF: PROP/AGMP/82

Chairman/Director,

Tejumola & Sons Limited,

15, Okoya Street,

LAGOS.

Dear Sir,

3 DOCEMO STREET/42 IDUMAGBO AVENUE, LAGOS 

There will be a site meeting on Friday, 21st May, 1982 at 10.00 a.m. to agree the external 
area which should be in the exclusive possession of the Bank. Please ensure you are 
present, and be prepared to endorse sketch plans which will reflect any agreement 
reached on the spot.

We would also inspect and ensure that all the main services i.e. mains water, mains 
electricity, plumbing system, and sewage disposal facilities are in good working 
condition. The locations of our generators and strong-room and other similar items will 
be discussed and agreed with you.
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Please confirm that you will attend the meeting.

Yours faithfully,

pp: UNITED BANK FOR AFRICA LIMITED

(Sgd) A. G. Sangosanya."

(Italics mine)

Second: Exh. H which says as follows:-

HEAD OFFICE

15 Okoya Street, Lagos.

P.O. Box 52057,

Tel. 631687, 658075

24th May, 1982.

Mr. A.O. Okoro,

United Bank for Africa,

(Property Department).

4th Floor,

Broad Street,

Lagos.

Dear Sir,

Thanks for your co-operation for the meeting we held together about housing inspection 
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to locate the ground floor area for Bank use. Already I have separated the wall between 
Docemo and Idumagbo Avenue, and I've block the corner piece of backyard according to 
the plan you draw for site.

I have demolished the small store with open space for generator plant for electrical 
engineer design, and the electrical engineer come here this morning and see everything. 
I am waiting for the ground floor Drawing Sketch you drawn for signature, and our 
Company authorised you to start any adjustment you need both internal and external 
from ground floor to fourth floor, and request from your engineer is this I've got report 
from our Electrical Contractor. I have submitted the letter and copy of collection fees.

Thank you.

Yours faithfully,

(Sgd) ??????

Chairman"

(Italics mine).

Third: Exhibit J which says as follows:- 

UBA UNITED BANK FOR AFRICA LIMITED

HEAD OFFICE: 97/105, Broad Street,

P.O. Box 2406, Lagos.

OUR REF. PROP/ABS/1246/82 10th June, 1982

Tejumola & Sons Limited,

15, Okoya Street,

P. O. Box 3253,
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Lagos.

Dear Sirs,

3, Docemo Street & 42 Idumagbo Avenue, Lagos We have been informed that the 
suitability of the above property could be in doubt as it was understood that it once 
collapsed during construction.

We have therefore contacted a reputable firm of Structural Engineers who are charging 
N6,000.00 (Six thousand naira only) to inspect and confirm the suitability of the property. 
Attached is a photostat copy of their letter requesting for the above. Kindly let us have 
your cheque in the same amount by return. 

We regret that it will not be possible to progress the transaction any further until the 
structural Engineers confirm that the building is structurally sound for our type of 
business.

(Italics mine)

Yours faithfully,

pp: UNITED BANK FOR AFRICA LIMITED 

(Sgd) A. G. Sangosanya (Sgd) A. O. Okoro

Asst. General Manager Building Surveyor"

Fourth: Exhibit L which says as follows:-

PROP/ABS/1246/82 11th June, 82

Mr. A. G. Sangosanya,

Assistant General Manager,

United Bank for Africa,
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Lagos.

Dear Sirs,

3, Docemo Street & 42, Idumagbo Avenue, Lagos Referred you to your letter 
PROP/ABS/1246/82 dated 10th June 1982, which the contents were carefully noticed. 

...We hope that this our Engineer's reports and confirmation of the Lagos State 
Development Town Planning will convince your satisfaction on the building suitability. 

Looking forward to hear more of your comments as early as possible.

Thanks for your co-operation in this regards.

Yours sincerely,

TEJUMOLA & SONS LTD.

(Sgd) ?

DIRECTOR"

Both the Engineer's report and the document from the Lagos State Development Town 
Planning referred to in Exh. L confirm it that the property in question in this case is 
structurally safe for the use to which the Defendant Bank wanted to make of it. The 
Engineer's report is Exh. M.

It will appear from Exhs. N, O, P, Q, R, S, T, T1, that the Defendant Bank was not quite 
satisfied with the Engineer's report in Exh. M and that at the request of the Defendant 
Bank another firm of Engineers named by the Defendant Bank inspected the property in 
question in conjunction with the Plaintiff's Engineers with a view to assessing the 
suitability of the premises for the Defendant's business. The Plaintiff paid for the costs of 
the inspection. In the end the new firm of Engineers Messrs Ove Arup & Partners by Exh. 
T of 28th September, 1982 agreed with Exh. M that the building in question was safe to 
carry loads peculiar to a Banking Institution. In other words, the new Engineers agreed 
that the building in question was safe for the business of the Defendant Bank. 
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In reinforcement of the opinion in Exh. T there is Exh. T1 of 13th September, 1982 from 
Folad Engineers addressed to Messrs Ove Arup & Partners endorsing the latter's opinion 
in Exh. T.

After all these assurances from the Plaintiff to the Defendant as to the structural 
soundness of the property in question and after the Plaintiff at the request of the 
Defendant had carried out structural alterations to the property at some considerable 
cost the Defendant Bank wrote Exh. U of 8th October, 1982 to the Plaintiff. Exh. U reads 
thus:-

HEAD OFFICE: 97/105 Broad Street,

P.O. BOX 2406, Lagos. 

Our Ref: PROP/PM/2124/82 8th October, 1982 

Tejumola & Sons Limited,

15 Okoya Thomas Street,

Lagos.

Dear Sirs,

42, Idumagbo A venue, Lagos

This is to inform you that the members of the Management of this Bank will inspect your 
above property at 2.30 p.m. on Monday 11th October, 1982.

Kindly arrange for your representative to open all the doors and windows of the 
property to them on that day. 

Yours faithfully,

pp: UNITED BANK FOR AFRICA LIMITED

(Sgd) J. A. Dosumu
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Property Manager"

According to the oral evidence in this case the property was inspected on the day 
indicated in Exh. U. All the officers of the Bank who were present at the inspection were 
satisfied with what they saw there. It was after this inspection that the Defendant Bank 
wrote Exh. V to the Plaintiff calling off everything connected with the property in 
question. Exh. V reads thus:-

"Our Ref: PROP/PM/2275/82 28th October, 1982

Tejumola & Sons Limited,

15, Okoya Street,

Lagos.

Dear Sir.

RE: 3 DOCEMO STREET/42 IDUMAGBO AVENUE

LAGOS

We refer to our previous correspondence concerning our requirements for your above 
property. After giving this matter considerable thought, we regret to inform you that we 
are no longer interested in taking a lease of your above property.

We however thank you for offering the lease of the property to us and hope to be able to 
do business with you in future, 

Yours faithfully,

pp: UNITED BANK FOR AFRICA LIMITED

(Sgd) J. A. Dosumu

Property Manager."
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All the documents, subsequent in point of time to Exh. U, put in evidence in this case 
establish (i) allegation by the Plaintiff charging the Defendant Bank with breach of 
contract and claim for damages by the Plaintiff from the Defendant for the resultant 
breach; (ii) attempt by the Defendant Bank to seek without admitting liability a 
negotiated settlement of the alleged breach of contract; and (iii) losses incurred by the 
Plaintiff as a result of the alleged breach. These documents strictly speaking bear little or 
no relevance to the issue arising for consideration in this case. So I need not say anything 
more about them.

The learned trial Judge Ayorinde J in his judgment dated 23/11/84 held as follows as 
regards Exhs. E and F:-

Exhibit 'E' speaks of the date when physical possession is given but Exhibit 'F' says 
physical possession is given from 1/51/82. It is my considered view that the contract was 
to begin on 1/5/82 which was the date fixed by the Plaintiff. The Defendant did not rebut 
this averment. I find it is the true date of commencement of the contract. The contention 
of the Defendant is untenable."

Consequent upon this finding the learned trial Judge rejected the contention for the 
Defendant Bank that the negotiations between the parties in this case in respect of the 
property in question have not crystallized into a contract in that the date of the 
commencement of the proposed lease has not been agreed. The learned trial Judge then 
found for the Plaintiff having rejected the other contentions by the Defendant. Eventually 
judgment was entered for the Plaintiff against the Defendant for N732,200.00 as special 
and general damages for breach of contract, the latter being N200,000. 

The Defendant Bank appealed against this decision to the Court of Appeal Lagos Division. 
In that court the Defendant Bank took the point that the negotiations between the parties 
in this case had not crystallized into a contract, because the date of the commencement 
of the proposed lease had not been agreed and that the trial court was wrong in holding 
that that was not so and that 1st May, 1982 was the date of the commencement of the 
lease. This contention was again rejected by the Court of Appeal. In the lead judgment of 
the Court below by Ademola, J.C.A., to which Mohammed and Kutigi JJ.C.A. agreed, the 
learned Justice of Appeal was of the opinion that in coming to a decision on the point at 
issue one must not look at Exhs. E and F alone but at all the documents that passed 
between the parties including Exhs. E and F. Having examined Exhs. E, F, G, H, K, Q, R, he 
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made the following finding:- 

From these series of correspondence that I have examined, I cannot see in them where 
the date of 1st May is the date wherein the Appellant took physical possession as being in 
doubt. I am inclined to think that all these activities will be regarded by the parties as 
preparatory to the signing of a formal lease pending the payment of rent due under the 
agreement. 

The Appellant for reasons best known to him, but which is pretty obviously his letter of 
8th September Exhibit 5 decided to have cold feet over an already concluded matter and 
the final breach between parties in October should have been a foregone conclusion to a 
discerning person."

In the end the contention for the Defendant Bank was rejected. However, the Court of 
Appeal allowed the appeal of the Defendant on the issue of damages, in that the award 
for general damages was set aside. The Defendant Bank not being satisfied with the 
decision of the Court of Appeal has now appealed from it to this court.

Briefs of Arguments were filed on both sides. Both sides  agreed that the only question 
for determination in this case is as follows:-

"Whether on the pleadings and the evidence before the court the finding that there was 
an agreement that the lease shall commence on 1.5.82 can be sustained."

So, it is not necessary to refer again to the grounds of appeal in this case.

In this judgment the Appellant will hereinafter be referred to as the Defendant and the 
Respondent as the Plaintiff and the property the subject matter of the proposed lease as 
the property. 

I have stated the evidence, mainly documentary, in this case and I have also referred to 
the relevant portions of the Statement of Claim and of the Statement of Defence. It now 
behoves me to state the law on the point at issue.

The case of Harvey v. Pratt (1965) 1 W.L.R. 1025 relied upon by counsel for the Defendant, 
Chief F.R.A. Williams, S.A.N. establishes it that for a valid agreement for a lease to exist 
the parties and the property, the length of the term, the rent and the date of 
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commencement must be defined. The case of Marshall v. Berridge 19 Ch. D. 233 at 238 - 
239 and 244 - 245 again cited to us by counsel for the Defendant decides it that it is 
essential to the validity of a lease that it shall appear either in express terms or by 
reference to some writing which would make it certain or by reasonable inference from 
the language used on what day the term is to commence, and a contract for a lease to 
satisfy the statute of fraud must contain this element.

On these two authorities it can be said that it is settled law that an essential term of an 
agreement for a lease is the day of the commencement of the term to be created by the 
lease.

In the instant case, as I have shown above, the alleged agreement for a lease is not in one 
particular note or memorandum formally signed by the parties to this case. The court has 
been asked to find a contract in a series of correspondence between the parties. In a 
situation like this it has been held in Hussey v Horne-Payne 1978-794 APP. CAS 311 that 
the court must take into consideration the whole of that which has passed between the 
parties in coming to a decision on the point in question.

Nesham v. Selby (1872)7 Ch. App. 406 decides it that as long as a necessary term of an 
agreement for a lease has not been agreed to the matter rests in negotiation and there is 
no concluded contract.     The point must also not be lost sight of that an agreement for a 
lease is an ordinary contract and in accordance with the general principles of contract 
law it will not be binding on the parties until their minds are at one both upon matters 
which are cardinal to every agreement for a lease and also upon matters that are part of 
the particular bargain. See for instance Rossite. v. Miller (1878) 3 APP CAS 1124 at 1139.

On the authorities as I have just stated them, the question for determination in this case 
is whether it can be said on the evidence in this case that 1st May, 1982, the day said by 
the Plaintiff to be the commencement of the proposed lease, which no doubt is an 
essential term of an agreement for the lease, has been agreed to by the parties to this 
case. 

The trial court held in the passage from its judgment which I have copied earlier on in 
this judgment that 1.5.82 was the commencement date of the agreement for the lease 
because Exh. F written by the Defendant to the Plaintiff said "physical possession is given 
from 1.5.82" and that the Defendant did not rebut this averment. It will appear that the 
trial court came to this decision as to the commencement date on the consideration of 
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Exhibits E and F, in this case and there is no indication that it considered the other 
correspondence between the parties on the issue of the commencement date of the 
agreement for the proposed lease.

As I have shown earlier on in this judgment the Court of Appeal, the lower court, agreed 
with the learned trial Judge as to 1st May 1982 being the day of the commencement of the 
proposed lease. In coming to its decision the Court of Appeal considered all the relevant 
correspondence that passed between the parties on the point including Exhibits E and F. 
On the authority of Hussey v. Horne-Payne (supra) this is the correct approach to the 
point at issue. The lower court concluded as I have shown above as follows:-

"From these series of correspondence that I have examined, I cannot see in them where 
the date of 1st May as the date wherein the Appellant took physical possession as being in 
doubt."

Neither the trial court nor the lower court, the Court of Appeal, made a definite finding 
that the Defendant agreed to 1.5.82 stated in Exh. F, the Plaintiffs letter to the Defendant, 
as the commencement date of the proposed lease. The trial court said the Defendant did 
not rebut the averment. The Court of Appeal, the lower court for its part said that there 
was no doubt that 1.5.82 was the date of the commencement of the proposed lease. It did 
not say positively that the Defendant agreed to this date.

I have said above that Nesham v. Helby (Supra) is authority for the proposition that the 
date of the commencement of an agreement for a lease must be agreed to by the parties. 
It will be illustrative in this regard to state the facts of that case which are as follows:-

"The Plaintiff, in a bill for specific performance of an agreement to take a lease of a 
house, alleged and produced evidence of a verbal agreement which was denied by the 
Defendant. In order to take the case out of the Statute of Frauds, the Plaintiff relied on a 
letter written by the Defendant, in which the Defendant agreed to take the house for 
seven years on certain terms, but in which the day of the commencement of the lease 
was not mentioned; and on another letter from the Defendant mentioning the day of 
commencement, and adding terms to which the Plaintiff did not agree.

In that case Sir W.M. James, L.J. held as follows:"

In this case the Plaintiff has filed a bill on an agreement evidenced by letters. It is 
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admitted that the first letter does not contain all the terms of the alleged agreement. The 
omitted term is said to be evidenced by a second letter. But that letter shows that the 
understanding of the Defendant as to the agreement was different from that of the 
Plaintiff. Then the whole thing is broken off before the Plaintiff has bound himself to 
anything, and the Plaintiff was never placed in any difficulty by the agreement being 
broken off. I think that the Court has gone quite far enough in decreeing specific 
performance upon letters as constituting agreements, where one side is bound and the 
other not." 

The Plaintiff in the case failed because there was no evidence that he agreed to the date 
of the commencement of the proposed lease as suggested in the Defendant's letter upon 
which he relied.

So what I have to do now is to find out if on the whole of the correspondence that has 
passed between the parties in this case and which are relevant to the point at issue and 
which I have copied above it can be said or inferred that the Defendant agreed to 1.5.82 
which is the date of the commencement of the lease as stated in Exh. F, a letter from the 
Plaintiff to the Defendant.

What the Plaintiff Company said in Exh. F as to the commencement date of the proposed 
lease is as follows:- 

"We request you to take the physical possession on 1st May, 1982."

All the correspondence which passed between the parties showed without doubt that the 
Defendant never at any time took possession of the property the subject matter of the 
proposed lease.

At this junction I must pause to consider the case of Brilliant v. Michaels (1945) 1 All E.R. 
121 at 127 to 128 where Evershed J. held as follows:-

"My opinion, therefore, is that a contract for a lease is enforceable notwithstanding that 
the commencement of the term may be expressed by reference to the happening of a 
contingency which is at the time uncertain provided that at the time that the contract is 
sought to be enforced, the event has occurred and the contingency has happened."

Counsel for the Plaintiff relied heavily on this case.
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Exh. E from the Defendant says the term of the proposed lease will commence from the 
date physical possession is given to the Appellant bank. To that extent it may be said that 
the commencement of the term has been expressed by reference to the happening of a 
contingency namely giving of physical possession to the Defendant bank. But that event 
has not occurred before the Defendant called off everything. So the contingency by 
reference to which the day of the commencement of the lease could have been 
ascertained did not happen. This being so, the case of Brilliant v. Michael (Supra) is not in 
point here, in my judgment.

I will therefore continue with the consideration of the point as to whether the Defendant 
has agreed to 1-5-82 as the date of the commencement of the proposed lease. Exh. F of 
19.4.82 from the Plaintiff requested the Defendant to take possession on 1st May, 1982. By 
Exh. G of 18th May, 1982, subsequent no doubt to Exh. F, the Defendant wrote the 
Plaintiff saying there would be a sight meeting on Friday 21st May, 1982 at 10a.m. to 
agree the external areas which should be in the exclusive possession of the Defendant. It 
will appear the sight inspection was carried out as demanded in Exh. G. Then there is 
Exh. H from the Plaintiff to the Defendant, describing the inspection as one to locate the 
ground floor for the Defendant's use and also containing steps taken hy the Plaintiff 
Company to prepare the floor area for that purpose. Then again there is Exh. J. of 10th 
June, 1982 from the Defendant to the Plaintiff saying, it would not be possible to progress 
with the transaction any further until the Structural Engineers confirmed that the 
property, the subject matter of the proposed lease, was structurally sound for the type of 
business the Defendant wanted to transact in it. There is equally no doubt that by Exhs. L, 
M, Q, T and T1 the Plaintiff produced confirmation from the Structural Engineers to the 
Defendant as to the structural soundness of the property for the banking business of the 
Defendant. To this end the Plaintiff incurred considerable expenses. The response of the 
Defendant to all what the Plaintiff Company has done was Exh. V wherein the Defendant 
called off everything up to that time.

The indications from the analysis I have made of the correspondence which passed 
between the Defendant and the Plaintiff after Exh. F was written are that the Defendant 
never at any time expressly agreed to 1.5.82 as the date of the commencement of the 
proposed lease. And I have said earlier on in this judgment that the Defendant never at 
any time took possession of the property.

Counsel for the Plaintiff, Mrs. P.C. Ajayi-Obe made the point both in the Plaintiff's brief of 
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argument and in oral submissions to us that the Defendant is estopped from saying that 
there is no concluded agreement in this case. She said in other words that the Defendant 
was estopped from saying that 1.5.82 was not the day of the commencement of the 
proposed lease agreed to by both sides. She said the Defendant was estopped because of 
the expenses incurred by the Plaintiff at the instance of the Defendant in restructuring 
the property the subject-matter of the proposed lease in order to make it suitable for the 
banking business of the Defendant. As I have said there is no doubt that the Plaintiff 
carried out the restructuring at a considerable cost and at the instance of the Defendant. 
But the point still remains whether all what the Plaintiff did was done at the time when 
negotiations were in progress or at a stage after a concluded agreement for a lease had 
been reached.

Counsel for the Plaintiff as I have said, submitted to us that the Defendant bank was 
estopped for the reasons I have just mentioned. She did not mention the species of 
estoppel she had in mind. What however readily comes to mind when dealing with a 
matter of this nature is what Denning J, as he then was, said, in Central London Property 
Trust Ltd. v. High Trees House Ltd. (1947) 1 K.B. 130 at 134 which is as follows:-

"With regard to estoppel, the representation made in relation to reducing the rent, was 
not a representation of an existing fact. It was a representation, in effect, as to the future, 
namely, that payment of the rent would not be enforced at the full rate but only at the 
reduced rate. Such a representation would not give rise to an estoppel, because, as was 
said in Jorden v. Money (1), a representation as to the future must be embodied as a 
contract or be nothing. But what is the position in view of developments in the law in 
recent years? The law has not been standing still since Jorden v. Money (1). There has 
been a series of decisions over the last fifty years which, although they are said to be 
cases of estoppel are not really such. They are cases in which a promise was made which 
was intended to create legal relations and which, to the knowledge of the person making 
the promise, was going to be acted on by the person to whom it was made and which was 
in fact so acted on. In such cases the courts have said that the promise must be honoured. 
The cases to which I particularly desire to refer are: Fenner v. Blake (2) In re Wickham 
(3), Re William Porter & Co. Ltd. (4) and Buttery v. Pickard (5). As I have said they are not 
cases of estoppel in the strict sense. They are really promises, promises intended to be 
binding, intended to be acted on, and in fact acted on." This has come to be known as 
promissory estoppel.

The mere fact that the Defendant asked for some things to be done to the property the 
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subject matter of the proposed lease and those things were carried out would not mean 
that there is a concluded agreement for a lease in the absence of an agreed 
commencement date of the term of the proposed lease which is an essential term of a 
lease. The fact I have just referred to will only be relevant in the instant case if Counsel 
for the Plaintiff can thereby show that the Defendant has by its conduct which must be 
evidenced in writing, See Marshall v. Berridge (Supra) agreed to the commencement date 
of 1.5.82 in the Plaintiff's letter Exh. F.  Unless this can be done it cannot be said that the 
request by the Defendant for the work carried out by the Plaintiff on the property the 
subject matter of the proposed lease made 1.5.82 the date of the commencement of the 
proposed lease agreed to by both sides.

I cannot find anything in the requests made by the Defendant for alterations to the 
property the subject matter of the proposed lease suggesting  that the Defendant 
expressly or by reasonable inference agreed to 1.5.82 as the date of the commencement 
of the proposed lease. 

This is all the more so when the requests came after 1-5-82 and at a time when, at least 
from the point of view of the Defendant, (1) the external area of the property which 
would be in its exclusive possession had not been agreed upon and (2) the structural 
soundness of the property for the business of the Defendant was in doubt. 

I cannot therefore find any basis for the application in this case of the type of estoppel in 
the High Trees Case (Supra) or for that matter any other type of estoppel in reaching a 
decision as to whether the Defendant agreed to 1st May 1982 as the commencement date 
of the proposed lease.

Both sides placed reliance on the case of Shell B.P. Petroleum Development Co. Ltd. v. 
Jammal Engineering Nigeria Ltd. (1974) 1 All N.L.R. Part 1 at 542. The following passages 
from the judgment of the Supreme Court in the case by Coker J.S.C. under-scored the 
points I have made in this judgment that in the absence of an agreed commencement 
date of a lease there can be no concluded contract for a lease. The passages are as 
follows:- 

Page 557: "Manifestly, the letter Exhibit C touched upon the important consideration of 
the commencement date or dates of the lease or leases of the several houses."

Page 558: "The learned trial Judge evidently considered the various attempts to fix 
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commencement dates by the parties (i.e. by Exhibit E dated the 18th September, 1968, 
Exhibit K dated the 31st October, 1968, Exhibit L dated the 7th November, 1968 and 
Exhibit N dated the 29th November, 1968 and Exhibit N dated the 16th December, 1968)."

Page 558: "In the words of the learned trial Judge himself, the position was described as 
follows:-

"That these new dates proposed by the Defendants were accepted by the Plaintiffs are not 
in doubt.:

Page 570: "The learned trial Judge took the view that at that point of time the parties 
were in agreement over the granting of lease; by the Defendants to the Plaintiffs of a 
number of houses in the Jammal Estate. We think this is clearly so."

In the instant case I cannot find any evidence of an agreed commencement date of the 
term of the proposed lease. I will deal briefly with the point as to the effect of Section 5 of 
the Law Reform Contract Law Cap. 66 Laws of Lagos State which provide as follows 
namely:-

"No contract to which this section applies shall be enforceable by action unless the 
contract or some memorandum or note in respect thereof is in writing and is signed by 
the party to be charged therewith or by some other person lawfully authorised by him."

on the evidence adduced in this case on the point at issue, that is the commencement 
date of the term of the proposed lease. 

In this regard I need only to refer to the case of Bristol, Cardiff and Swansea Aerated 
Bread Company v. Maggs 1890 44 Ch. D 616 which deals with the provisions Statute of 
Frauds (which are in pari materia with Section 5 of the Law quoted above) viz a viz the 
point as to whether there is a concluded agreement for a lease. I refer to page 622 of the 
report where Kay J. said as follows after reviewing the authorities on the point:- 

"The real truth is that the statute was not meant to affect contracts in any way, but only 
the evidence of them. It does not provide that a memorandum duly signed shall be 
contract, but only that no contract concerning land shall be proved by any lower 
evidence than such a written memorandum. The question whether the two letters relied 
on in this case were a complete contract, or were only steps in a negotiation, is altogether 
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independent of the Statute of Frauds."

I have held that on the evidence in this case there is no agreement as to 1.5.82 being the 
date of the commencement of the proposed lease. If there had been such evidence then 
there would have been the need to find out if the evidence satisfied the requirements of 
Section 5 of the Law Reform Contract Law. 

In sum I must hold that there is no concluded contract in this case and I must uphold the 
contention of Counsel for the Defendant that the transactions in the matter now before 
us on appeal were only steps in negotiations between the parties to this appeal.

In conclusion I hold that both the trial court and the Court of Appeal were wrong in 
holding that 1-5-82 was the agreed date of the commencement for the proposed lease. In 
the result, the Plaintiffs appeal is allowed. The judgment of the trial court and that of the 
Court of Appeal are hereby set aside by me. In their place I enter judgment for the 
Defendant dismissing the Plaintiffs case against it, with costs assessed at N500.00 to the 
Defendant.

It is unfortunate that the Plaintiff in conducting negotiations in a matter involving such a 
heavy sum of money as indicated by the evidence in this case acted without the 
assistance of a lawyer. It will appear that the Plaintiff at all stages of the negotiations for 
the lease with which we are concerned in this appeal acted for it sell. It is doubtful that it 
ever sought, let alone obtained, the advice of a legal practitioner in the matter. Perhaps if 
it had done the latter, it would have been warned of the risk of meeting demand after 
demand from the Defendant in the absence of a concluded agreement for a lease. It 
turned out that the Plaintiff unwittingly took this risk which eventually materialised, as 
this judgment has shown, with the Plaintiff incurring losses for which the Defendant 
cannot be made legally liable. The stage at which the negotiations for an agreement for a 
lease had reached in this case raised high hopes in the Plaintiff that a concluded 
agreement would finally be arrived at. That one was not reached is not because of any 
default on the part of the Plaintiff. In fact it was when all of the objections raised by the 
Defendant had been disposed of by the Plaintiff at some considerable cost that the 
Defendant called off the negotiations. The law says the Defendant can do so with 
impunity. But I do not think it will be too much to expect if the Defendant having regard 
to all the circumstances of this case decided to absorb ex gratia some of the losses which 
the Plaintiff had undoubtedly suffered in the transactions. 
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WEEK 13: MORTGAGES AND CHARGES 3

OWONIBOYS TECH. SERVICES LTD. V. UNION BANK OF NIG. LTD.

CITATION: (2003) LPELR-2854(SC)

A. O. EJIWUNMI, J.S.C. (Delivering The Leading judgment): The thrust of this appeal 
filed against the judgment of the Court of Appeal (Kaduna Division Coram, Ogebe, M. 
Mohammed and Muhammad, JJCA) was for the purpose of overturning the judgment of 
that court which had reversed the judgment of the trial court. In that court, the appellant 
had commenced this action against the respondent for the following claims as per par. 32 
of its further amended statement of claim:

"(i) Declaration that the mortgages between the plaintiff and the defendant covering the 
plaintiff's property situate, lying and being at Taiwo Road, Ilorin are illegal, unlawful, 
unenforceable and irregular. 

(ii) An order setting aside the mortgages. 

(iii) Alternatively, declaration that the defendant is not entitled to sell any property of the 
plaintiff without complying with the Land Use Act and Auctioneers Law applicable to 
Kwara State.

(iv) Declaration that the defendant is only entitled to charge on the plaintiff's account 
interest at the rate prevailing when facility was granted to the plaintiff.

(v) Declaration that the debit balance in the account of the plaintiff is not a true and 
accurate reflection of the indebtedness of the plaintiff if any, to the defendant. 
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(vi) Injunction restraining the defendant by themselves their agents, servants and or 
privies or otherwise howsoever from selling the plaintiff's property pursuant to the 
said  mortgages.

(vii) Declaration that the deeds of mortgage registered as No. 122/122/1 and 45/45/6 
respectively have been discharged by their incorporation in the deed registered as No. 
94/94/8.

(viii) An order directing the defendant to pay to the plaintiff the sum of N500,000.00 or 
any amount the court may find the plaintiff entitled to recover from the defendant."

Following further amended statement of claim filed by the appellant, the respondent also 
sought the leave of the court to file a further amended statement of defence, but that 
application was refused by the learned trial Judge. That refusal by the learned trial Judge 
to grant the prayer of the respondent became one of the grounds of appeal in the appeal 
filed against the judgment of the trial court. The decision of the court below in that 
regard has also been the question in this appeal. It will be considered later in this 
judgment under the appropriate issue raised thereon.

I will now refer briefly to what transpired during the trial of this matter in the High 
Court. The appellant called two witnesses namely, Isaiah Adeoti Adeniran a chartered 
accountant who gave evidence as PW1 and the PW2 was Alhaji (Dr) Aminu Ishola who 
described himself as the managing director of the appellant company. The respondent as 
defendant, called one witness in the person of Mr. Remi Okulaja, a staff of the respondent 
company. During the course of the evidence of these witnesses, a number of documents 
were admitted as exhibits. The evidence given by these witnesses disclosed that the 
appellant has been the customer of the respondent for some time. In 1973, the 
respondent granted through the appellant an overdraft facility in the sum of 
N50,000.00.The facility was increased in 1976 to N100,000.00 and subsequently to 
N200,000.00. As collateral to the loan facility, the appellant mortgaged its property situate 
at Oja-Iya, Taiwo Road, Ilorin. Before then when the first loan facility was made available 
to the appellant, it duly obtained the consent of the Kwara State Governor to mortgage 
the property to the respondent. There was however a failure of repayment by the 
appellant of the facility granted. The respondent, sometime in 1988 made a demand for 
the repayment. As the appellant did not comply, the respondent then advertised for the 
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sale of the mortgaged property. As a result of that action taken by the respondent, the 
appellant sought to restrain the respondent from selling the said property through a 
motion ex-parte. This was granted by the learned trial Judge on the 22nd of April, 1992. 
This was followed by the present action, which is now the subject of this appeal. Upon 
those facts, the learned trial Judge after hearing addresses of counsel appearing for the 
parties delivered a considered judgment by which he granted all the claims of the 
appellant. As the respondent was dissatisfied with the judgment of the trial court, it 
appealed to the court below. Pursuant thereto, several grounds of appeal were filed. 
Following the hearing of the appeal, the court below allowed the appeal and the 
judgment of the trial court was set aside. This appeal is from that judgment of the court 
below. Briefs of argument were thereafter filed and exchanged. In the brief filed on 
behalf of the appellant, the following seven issues were identified for the determination 
of the appeal. The respondent did not set down issues on its own, but adopted the issues 
set down in the appellant's brief. These are:

"1. Whether the court below was right to hold that additional grounds of appeal Nos. 10, 
11, 12, 13 & 14 filed before it were competent and arguable when the grounds were filed 
in contravention of the rules of the court below. 

2. Whether the court below was right to have held that additional ground No.13 filed 
before it was competent when the ground concerned an interlocutory ruling delivered 
more than 2 years before the ground was filed and no leave was sought nor obtained to 
argue same. 

3. Whether the court below was right to have held that the principles of merger, of 
mortgages was inapplicable to exhibits 4, 5 and D1 and whether the further holding that 
the said exhibits were validly upstamped was not perverse.

4. Whether the court below was right to have held that the respondent could exercise the 
right of an unpaid mortgage when it did not file a counterclaim nor made out a case on 
the point.

5. Whether the court below was right to have held that the respondent was entitled to 
vary the rate of interest chargeably and whether without evidence the court could take 
judicial notice of the Central Bank monetary policy on which the parties did not join 
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issue.

6. Whether the court below was right to have found that the appellant was indebted to 
the respondent when there was no counter-claim by the respondent and when the 
amount awarded to the respondent was never part of its claim at the trial.

7. Whether the court below was right to have set aside the well considered judgment of 
the trial court on all the issues agitated and in particular the issue of multiple entries in 
the appellant's account when there was no credible evidence from the respondent on the 
point and whether the cost awarded was not excessive."

Issue 1

I longer need to consider this issue as learned counsel for the appellant withdrew the 
issue in the course of the hearing of the appeal.

Issue 2 

This issue raises the question as to whether the additional ground 13 was competent 
when the ground concerned an interlocutory ruling for which leave was not first sought 
and obtained to argue same. Briefly stated, the facts that led to this ground arose from 
the refusal of the trial court to allow the respondent, who was the defendant at the trial 
to file a further amended statement of defence after it had granted a similar application 
to the plaintiff to file a further amended statement of claim. The trial court duly 
delivered a ruling disallowing the application of the respondent/defendant. It is common 
ground that the defendant/respondent did not appeal against that ruling immediately, 
but did so in the appeal filed against the judgment of the trial court.

    It is therefore contended for the appellant that the court below was wrong to have 
overruled that aspect of the objection raised to that ground of appeal that the failure to 
obtain the leave of the trial court or the court below to argue the appeal was a mere 
technicality. The premise of the argument of learned counsel for the appellant that the 
court below was wrong, lies in the provisions of section 221(i) of the 1979 Constitution 
and section 25 (2) of the Court of Appeal Act. In his reply for the respondent, learned 
senior counsel contends that an appellant should not upon a mere technicality be denied 
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the right to appeal against a decision which the party appealing considered to be against 
his interest. He therefore urged that the court below was right to have concluded that 
that appeal was properly before it. I think the question for consideration is not whether 
the right to appeal to the court below was denied to the appellant but whether the appeal 
was properly before the court in consonance with the provisions of sections 220 and 
221(10) of the Constitution and section 25 (2) of the Court of Appeal Act, 1976. S.220(1)(b) 
of the Constitution of 1979 provides for right of appeal as of right against interlocutory 
decision of the High Court. It provides thus: -

    "An appeal shall be from decision of a High Court to the Court of Appeal as of right in 
the following cases: 

(a)  XXXXXXXXXXXXXX

(b) where the ground of appeal involves question of law alone decision in any civil or 
criminal proceedings."

But where the ground of appeal is of fact or mixed law and fact, there can be no appeal 
as of right. The appellant can only appeal with the leave of either the Court of Appeal or 
the High Court as the Constitution in section 221(1) provides thus: - 

    "Subject to the provisions of section 220 of this Constitution, an appeal shall lie from 
decision of a High Court to the Court of Appeal with the leave of that High Court or the 
Court of Appeal."

The right to appeal from a High Court to the Court of Appeal is also governed by section 
222(b) of the Constitution, which says that: 

    "Shall be exercised in accordance with any Act of National Assembly and rules of court 
for the time being in force regulating the powers, practice and procedure of the Court of 
Appeal."

Now, it is manifest that whether the appeal is based on grounds of law which enables the 
appellant to appeal as of right or the grounds are of mixed law and fact, the appeal must 
be filed within the time stipulated in the above provisions to ground the appeal. This 
means that if the appeal is against an interlocutory decision in a civil cause or matter, it 
must be filed within fourteen days from the date of the decision. This is also subject to 



101

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

the provisions of S.25 where it is against a final decision of the court, then the appeal 
must be filed within three months from the date of the decision. It is also manifest that by 
virtue of subsection 4 of section 25 of the Court of Appeal Act may extend the periods 
prescribed in subsections (2) & (3) of section 25 of the Act.

In respect of the issue as raised in this appeal, it is common ground that the appeal was 
against an interlocutory decision of the High Court. It is also common ground that the 
appeal was not filed in compliance with the above quoted provisions of the Constitution 
and subsections 2, 3 & 4 of section 25 of the Court of Appeal Act, 1976. The argument of 
Senior Advocate of Nigeria, that this court had in a number of cases observed that the 
expeditious trial of cases should not be delayed on account of interlocutory appeals is 
well taken. But that is not to say that if such appeals are to be heard with the main appeal 
in respect of the case, the provisions of the Constitution and the law with regard to 
interlocutory appeals should not be complied with. It is therefore my view that the 
observance of the law and the rules designated for appeals in respect of interlocutory 
appeals is not to be disregarded as a mere technicality. As it is not in dispute that the 
appeal against the interlocutory decision of the High Court to the court below was not in 
accordance with the above quoted provisions of the Constitution and the law, the 
question raised in this issue is hereby resolved in favour of the appellant.

Issues 3, 4 and 5 would be considered together in this judgment. This is because the 
arguments of counsel in respect of this matter are concerned with exhibits 4, D1 and 5, 
the deeds of legal mortgages executed by the appellant with the respondent and which 
led to this action. On this 3rd issue, learned counsel for the appellant admitted that 
exhibit 4 is the deed of legal mortgage that was used to secure the first loan of N50,000.00 
from the respondent in 1973, and the consent of the Governor was duly obtained in 
respect of that transaction. In 1976, the appellant's overdraft facility was increased to the 
sum of N100,00.00 and it was further increased to the sum of N200,000.00 upon the same 
property with which the loan facility was first granted in 1973. The subsequent facilities 
though secured on the same property, deeds of legal mortgages were executed between 
the parties and marked as exhibits D1 and 5 respectively.

It is also common ground that no consent was received from the Governor in respect of 
the last two transactions that resulted in exhibits D1 and 5. Before I consider what 
learned counsel conceives as the resultant effects of these transactions, it must be stated 
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that the appellant commenced this action after the mortgaged property situate and lying 
at Oja-Iya Taiwo Road, Ilorin was advertised for sale by the respondent. Before the 
property was so advertised, the respondent had written a letter dated 12/1/88 demanding 
the payment of the sum of N118,052.38 from the appellant. It was after the appellant had 
failed to respond to the letter of demand, that the property was advertised for sale.

Now upon those admitted facts, it is contended for the appellant that there was a 
resultant merger of the legal mortgage exhibit D, with exhibit 4 as it was executed in 
respect of the same property. And that exhibit 5 also became merged with the earlier 
exhibits 4 and D1, which was also secured upon the same property with which exhibit 4 
was secured. Upon this, the learned counsel for the appellant, Y.O. Alli, SAN submits in 
the appellant's brief thus:

    "That under the equitable doctrine of merger, once an earlier deed of legal mortgage is 
incorporated into a latter one, the former ceases to exist on its own and it is in fact 
discharged. This rule is commonsensical and logical. If this is not so, there arises the 
incongruous position that there will exist on the same property between the same parties 
more than one valid deed of legal mortgage. The law disavows this. 

    On this point we pray this court to be persuaded by the statement of claim on this point 
in paragraph 979 of Halsbury's Law of England 4th Edition to the effect that:
    'by taking or acquiring a security of higher nature in legal valuation than one he 
already possesses, a person merges and extinguishes his legal remedies upon the inferior 
security or cause of action...'

    This statement of the law should be preferred over the statement contained in 
paragraph 982 of the same work which suggests the contrary of the above."

Now, before commenting on the above submissions made for the appellant, I deem it 
necessary to observe that I have searched in vain for where in Halsbury's Laws of 
England 4th Edition, from where the above paragraphs were quoted. It would have been 
far more helpful if the references had included the relevant volume of Halsbury. I will 
however examine the principle of merger, as I deem pertinent later in this judgment. 
Further support for the position envisaged for the appellant by reference to the Property 
and Conveyance Act of 1881, but again no reference was made to the particular section of 
the Act that is in support of the proposition being made for the appellant by his learned 
Senior Advocate, Y.O. Alii, Esq. Reference was also made to Black's Law Dictionary for the 
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definition of "merger" and also to Meggary & Wade Law of Property, 4th Edition, pages 
892-893.

Basing himself on the above submissions with regard to his perception about the 
"principles of merger", learned counsel for the appellant therefore argued that since 
exhibits "4" and "D1" have been merged into exhibit "5", they are no more effectual nor 
effective. The quantum of the right of the respondent, he further argues, is only traceable 
to exhibit "5". And as exhibit D1 which was executed in 1976 was not made with the 
consent of the Governor, it is unenforceable. Similarly also, exhibit 5 is not also 
enforceable against the appellant as it did not receive the consent of the Governor as 
they are in breach of the provisions of section 22 of the Land Use Act, 1978, or section 27 
of the Land Tenure Law. Exhibit 4 is not also enforceable, having been merged with 
exhibits D1 and 5. 

In conclusion, it is argued for the appellant that the court below was wrong to have held 
that it was the appellant who had the duty to ensure that exhibits "D1" and "5" received 
the consent of the Governor. The following cases were cited: Ibidapo v. Lufthansa 
Airlines (1997) 4 NWLR (Pt.498) 124;Lawal-Osula v. Lawal-Osula (1993) 2 NWLR (Pt.274) 
158 at 175-176; Savannah Bank (Nig.) Ltd. v. Ajilo (1989) 1 NWLR (Pt.97) 305 at 
326-327; Paul Dickson & Anor. v. Solicitor-General of Benue Plateau State (1974) 5 SC 
21; Alhaji Labaran Nakyauta v. Alhaji Maikima (1977) 6 SC 51.

In the respondent's brief, the first contention made for the respondent is that there is no 
provision in the Land Tenure Law and the Land Use Act which requires that subsequent 
increases of overdraft facilities in favour of a customer of a bank in the position of the 
appellant must be with the consent of the Governor. It is his contention also that the 
consent given by the Governor in respect of exhibit 4 remains valid and enforceable and 
that exhibits D1 and 5 are also valid by virtue of the fact that the further overdraft 
facilities granted to the appellant was made upon the same property for which the 
Governor had granted consent in exhibit 4. It is his further contention that the appellant 
who had the onus to prove that the lack of consent of the Governor in respect of exhibits 
D1 and 5 vitiated the enforceability of the documents in respect of loan transactions 
failed to discharge that onus. In support of that submission, he cited Are v. Adisa (1967) 1 
All NLR 148; Aladegbemi v. Fasanmade(1988) 3 NWLR (Pt.81) 129, (1988) 6 SCNJ 103. The 
learned senior counsel for the respondent also urged the court to hold that the cases 
cited by the appellant in support of the proposition that exhibits 4, D1 and 5 are not 
enforceable due to lack of Governor's consent do not support that contention. These cases 
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are Ibidapo v. Lufthansa (supra); Lawal-Osula v. Lawal-Osula (supra); Paul Dickson v. 
Solicitor General of Benue Plateau State (supra); Alhaji Labaran Nakyauta v. Alhaji 
Maikima (supra).

In his final submission in this issue. it is argued for the respondent that equity will not 
aid an appellant as in this case who has derived benefit from a transaction and that it is 
unconscionable for him to now seek to avoid the liability that flowed from it. And he 
cited the following cases:- Adimora v. Ajufo (1988) 3 NWLR (Pt.80) 1, (1988) 6SCNJ 18; AP 
Ltd. v. Owodunni (1991) 8 NWLR (Pt.210) 391; Owosho v. Dada (1984) 7 SC 149 at 
174, Awojugbagbe Light Industries Ltd. v. Chinukwe (1995) 4 NWLR (Pt.390) 379. I think 
that the question that should first be considered in respect of this issue is with regard to 
what is expected of a holder of a statutory right of occupancy in terms of the provisions 
of section 27 of the Land Tenure Law Cap.59 and section 18(1) of the Land Registration 
Law, Cap. 58, Laws of Northern Nigeria, 1963 applicable at the time of the transactions in 
Kwara State in respect of exhibit 4. In the course of this judgment, the court below per 
Muhammad, JCA after referring to the above laws then said thus: -

    "The respondent, therefore, in my view validly alienated and mortgaged the entire 
property held by it under the said Certificate of Occupancy to the appellant. Exhibit "4" 
(the first legal mortgage between the parties), in paragraph 2 thereof states:

    'The mortgagor as BENEFICIAL OWNER and with the consent required by and subject 
to the provisions of the Land Tenure Law hereby demises unto the Bank ALL THAT the 
land and premises of which particulars are given in the schedule hereto TO HOLD to the 
Bank for all the unexpired residue (except the last THREE (3) days thereof) of the term of 
years granted therein by the Certificate of Occupancy of which particulars are given in 
the schedule hereto subject to the proviso for redemption following namely that if all 
moneys herein before covenanted to be paid shall be paid accordingly then the term 
hereby created shall cease.'

    The schedule referred to in the above paragraph is Annexed to the exhibit. It reads in 
part as follows:

    THE SCHEDULE above referred to:- All that piece or parcel of landed property of 
OWONIBOYS TECHNICAL SERVICES LTD. with the improvements and buildings erected 
thereon situate and lying at Oja Iya Oyo-Bye-Pass, Ilorin, Kwara State, more particularly 
described in the title deed registered as follows:-
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    Both exhibits D1 and 5 which were respectively executed on the 8th day of December, 
1976 and 22nd day of June, 1978 were clearly related in their preambles to exhibit 4. It is 
stated in exhibit D1 as follows:

    WHEREAS the mortgagor had by a deed of legal mortgage described in the Second 
Schedule hereto charged by way of legal mortgage the property described in the First 
Schedule to secure an overdraft of N50,000.00 (Nigerian currency) from the bank...

    AND WHEREAS the mortgagor and the bank have agreed to increase the said overdraft 
of N50,000 to the sum of one hundred thousand Naira (100,000.00, Nigerian Currency) on 
the same security of landed property but with increased improvements and on the same 
terms and conditions, mutatis mutandis, and in addition as hereby agreed.

    This is what is exactly contained in exhibit 5 except for the increase in the overdraft 
sum which was raised from N100,000.00 to N200,000.00. The legal mortgage and property 
described in the various schedules thereto, in my understanding, could refer to no others 
than the legal mortgage contained in exhibit 4 and that piece or parcel of land property 
of OWONIBOYS TECHNICAL SERVICES LTD. referred to in the schedule to that Deed of 
Legal Mortgage. It is also my understanding that exhibits D1 and 5 were executed for the 
purposes of subsequent increase in the original amount of overdraft of N50,000.00 
secured by appellant's Certificate of Occupancy No. 540. This Certificate of Occupancy, as 
earlier on stated in respect of the said piece or parcel of land held by the appellant 
OWONIBOYS TECHNICAL SERVICES LTD., ILORIN, with all the improvements and 
buildings erected thereon, situate and lying at Oja-Iya, Oyo Bye Pass, Ilorin."

And later in that judgment, his Lordship in holding that it was the appellant who had the 
duty of seeking the consent of the Governor in the subsequent transactions that led to 
exhibits D 1 and 5, said at p.311 of the judgment, thus: -

    "The transactions referred to in all the exhibits related to same property which is 
covered by Certificate of Occupancy No. 540. That Certificate of Occupancy was, with the 
consent of the Governor, mortgaged to the appellant. I think it was not the business of the 
Governor to insist to know the value for which the respondent had wanted to mortgage 
the said property or that his consent was made a pre-condition in the event of an 
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increase in the value of the property. That would have been too much of a demand and 
would have engaged the Governor into making of agreements between parties which 
offends the doctrine of freedom of contract. The Governor did all he was required to do 
by section 27 of the Land Tenure Law. The two later documents exhibits D1 and 5 were 
validly in my view, upstamped and registered by the Lands Registry, Ilorin. They were an 
extension of the first Deed of Legal Mortgage. "A mortgage", in any event, has been 
defined by section 51(1) of the Land Use Act, Cap. 202, LFN, 1990 to include, "a second and 
subsequent mortgage and equitable mortgage."

The view held by the court below with regard to the question as to who has the duty of 
obtaining the consent of the governor in transactions of the kinds that occurred in the 
instant case was considered in this court in International Textile Industries (Nigeria) Ltd. 
v. Dr. Ademola Oyekanmi Aderemi & Ors. (1999) 8 NWLR (Pt.614) 268, where the holders 
of the right of a statutory right of occupancy sought to avoid the consequences of the 
contract to sell the piece of land which is the subject-matter of the statutory right 
of  occupancy. Before I refer to the pertinent parts of the judgment, I need to quote S.22 
of the Land Use Act. His Lordship Uwaifo, JSC who delivered the lead judgment then 
observed on the above provisions of S.22 of the Act, thus: - 

    "The position of S.22 of the Act is clearly this: A holder of a right of occupancy may 
enter into an agreement or contract, with a view to alienating his said right of occupancy. 
To enter into such an agreement or contract, he does not need the consent of the 
Governor. He merely operates within the first stage of a 'transfer on sale of an estate in 
land' which stage ends with the formation of a binding contract for a sale constituting an 
estate contract at best. But when he comes to embark on the next stage of alienating or 
transferring his right of occupancy which is done by a conveyance or deed, culminating 
in vesting the said right in the 'purchaser', he must obtain the consent of the Governor to 
make the transaction valid. If he fails to, then the transaction is null and void under S.26 
of the Act. In my view, it is necessary to bear these two stages clearly in mind."

And continued by quoting with approval what this court said in Awojugbagbe Light 
Industries Ltd. v.Chinukwe (supra) where Iguh, JSC, at pages 435-436 said: -

    "I think it ought to be stressed that the holder of a statutory right of occupancy is 
certainly not prohibited by section 22 (1) of the Act from entering into some form of 
negotiations which may end with a written agreement for presentation to the Governor 
for his necessary consent or approval. This is because the Land Use Act does not prohibit 
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a written agreement to transfer or alienate land. So long as such a written agreement is 
understood and entered into subject to the consent of the Governor, there will no 
contravention of section 22 (1) of the Land Use Act by the mere fact that such a written 
agreement is executed before it is forwarded to the Governor for his consent. I agree 
entirely with Chief Williams, SAN that section 22 (1) prohibits transactions or 
instruments whereby the holder of statutory right of occupancy purports to alienate as a 
complete action, his right of occupancy by assignment, mortgage, transfer of possession, 
sublease or otherwise, the absence of the relevant consent of the Governor first had and 
obtained notwithstanding."

From all I have referred to above, it is I think clear that it is the owner of a statutory 
certificate of occupancy that is obliged to obtain the consent of the Governor of the State 
where the land in respect of which he wishes to sell, transfer or mortgage etc by virtue of 
S.22 of the Land Use Act, and the relevant provisions of the Land Tenure Law of Northern 
Nigeria. The appellant in the instant appeal sought and obtained the consent of the 
Governor when it set out to obtain the first loan for the sum N50,000.00 in 1973. By that 
transaction, it effectively transferred its interest in the land to the respondent as clearly 
spelt out in the mortgage deed. True enough, he obtained further overdrafts and deeds of 
mortgages were executed to effect the transaction upon the same property upon which 
the first loan of N50,000.00 was obtained. The first observation that must be made is that 
it is the respondent to whom the appellant had transferred its legal interest that had 
deliberately taken the risk of granting more overdrafts in respect of the property in 
question. That will be the position even if no legal mortgages were executed as was done 
in the instant case. The basis of this being that the respondent would have taken its 
decision to lend more money to the appellant as it was satisfied that the value of the 
appellant's property would be sufficient, if sold, to recover the loans made to the 
appellant. I do not however, with the contention of the appellant that a merger had 
occurred as a result of these transactions. In the instant case, what is under consideration 
is a simple process of borrowing money on a property made available by the appellant 
for that purpose. It is clear, as was found by the court below that the only beneficiary of 
the loans was the appellant and no one else. Even if as argued by the appellant, it is not 
as automatic as the appellant had submitted. For a merger to be created in such 
transactions, such an intention must be evinced in the documents from the documents 
executed by the parties, or such evidence as would indicate the intention of the parties 
that they envisaged a merger of the mortgages with one another. SeeHalsbury's Laws of 
England, 4th Edition, Vol. 16, par. 882, where the learned authors said:-
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    "Equity is not guided by rules of law as to merger, and both as regards the merger of a 
lesser estate in a greater, and a merger of a charge in the land, the question depends 
upon the intention, actual or presumed, of the person in whom the interests become 
united."

Having regard to the views expressed above in respect of the questions raised in this 
issue, I am clearly of the opinion that the court below was right to have concluded that 
the appellant had the duty to obtain consents in respect of the mortgaged deeds, and that 
in any event there was no question of merger as canvassed for the appellant by its 
learned counsel. In my humble opinion, the argument concerning the merger of the 
mortgaged deeds is a mere ruse to avoid the liability incurred by the appellant on the 
mortgaged property. There is nothing proved to lead to the conclusion that Ex A, D1 and 
5 are void and unenforceable. Accordingly this issue is resolved against the appellant.

I will now consider issues 4 & 5 together. In respect of issue 4, the appellant is contending 
that apart from the deeds of mortgage, exhibits 4, D1 and 5, no further evidence was led 
by either party. Particularly, it is argued for the appellant that the respondent ought to 
have called evidence in respect of the clauses in the mortgage agreements. It is in my 
view difficult to understand the purport of the contention being made for the appellant 
by learned counsel. In the first place, it is expected that the onus is on the appellant who 
initiated this claim to prove its case. That has always been the guiding principle in our 
law. See Okubule v. Oyagbola (1990) 4 NWLR (Pt.147) 723; Ike v. Ugboaja (1993) 6 NWLR 
(Pt.301) 539. I therefore do not see what evidence is required of the respondent when the 
respondent has not been shown to have led evidence of a kind which shifted the onus of 
proof of a particular point to the respondent. See Nigerian Maritime Services Ltd. v. 
Afolabi (1978) 2 SC 79 at 84; Highgrade Maritime Services Ltd. v. First Bank of Nigeria 
Ltd. (1991) 1 NWLR (Pt.167) 290. It must be remembered that it was the appellant who 
initiated this case when its property was about to be sold for its failure to pay the debt 
owed to the respondent. The pleadings and evidence led at the trial were directed at 
showing that the debt was not established. Though the trial court upheld that position of 
the appellant, the court below has quite rightly rejected that finding of the trial court. 
The argument of learned counsel in this court has not with due respect, persuaded me to 
hold a contrary view as I do not need to comment any further on the validity of exhibits 
4, D1 and 5 in view of what I have already said about their validity and enforceability in 
resolving issue 3 against the appellant.

The next point that now falls to be considered is that raised in issue 5. It is the submission 



109

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

of learned counsel for the appellant that the only universal custom of bankers is that a 
bank only has the right to charge simple interest and that this can only be varied by 
agreement of the parties. In support of that submission, he made reference to Corsskill V. 
Bower Bower Turner (1863) 32 L.J.Ch. 540 at 544. And then went on to argue that the onus 
of proving that the respondent has the unqualified right to charge 'any prevailing' 
interest. And further submits that as the evidence led by the respondent in this regard is 
unreliable and was deservedly rejected by the trial court, there exists no basis upon 
which the respondent could have resisted the appellant's claim. For the resolution of the 
question raised by this issue, recourse must be had to exhibits 4, D1 and 5 the mortgage 
deeds which no doubt formed the basis of the loan and overdraft facilities entered into 
by the parties. Now if the parties have agreed between themselves upon the conditions 
for the formation of a contract, and as in this case those conditions were embodied in 
documents as in exhibits 4, D1 and 5, then they are bound by the terms and conditions 
set down in the documents, and which was duly executed as was done in this case. 
Having so bound themselves, it is not the function of the court to make a contract for the 
parties, see Oyenuga v. Provisional Council of the University of Ife (1965) NMLR 9. In the 
instant case, each of the exhibits 4, D1 and 5, the mortgage deeds has as their terms and 
conditions a clause 3 which reads thus:-

    "All interest payable on the moneys hereby secured shall accrue due from day to day at 
the rate from time to time stipulated by the bank and may be capitalized at such intervals 
as the bank may from time to time prescribed but not more often than monthly and 
added to the moneys hereby secured and shall thereupon bear interest accordingly at the 
rate aforesaid."

It is interesting that in the case of U.B.N. v. Ozigi (1994) 3 NWLR (Pt.333) 385, a clause 
similar in material terms was inserted in the mortgage deed that had to be considered in 
determining the merits of that appeal. In the course of the consideration of the meaning 
and effect of that clause, it was observed as I have done above that the court cannot 
make a contract for the parties or to rewrite the one they have made for themselves. 
Adio, JSC in that case then went on to make the following observation:- 

    "In other words, the words in a document must first be given their simple and ordinary 
meaning and under no circumstances may new or additional words be imported into the 
text unless the document would be by the absence of that which is imported impossible 
to understand. The presumption is that the parties have intended what they have in fact 
said so that their words must be construed as they stand. See Solicitor-General, Western 
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Nigeria v. Adebonjojo (1971) 1 All NLR 178."

And further on at page 405, His Lordship said thus:- 

    "The provision of clause 3 of the mortgage agreements is clear and unambiguous. It is 
possible to understand and apply it as it stands. There was, therefore, no necessity to 
import new or additional words into it to require prior consultation with, or the giving of 
prior notice of increase in rates of interest on the loan in question to the respondent. 
Therefore, failure of the appellant to hold prior consultation with or to give prior notice 
to the respondent about increase in rates of interest on the loan could not, as the Court of 
Appeal held, result in the nullification of the interest rates stipulated under the provision 
of clause 3 of the mortgage agreements."

In the instant case the complaint of the appellant is that the only interest payable by the 
respondent is that which he claimed was established by custom. It is ascertained that 
loans granted to customers of the bank should be at simple interest. That may well be but 
that is not the case. That cannot be the position in respect of this matter. This is because, 
as I have earlier stated, the parties entered into agreement as evidenced by exhibits 4, D1 
and 5. In those documents, clause 3 featured prominently and as has been explained in 
the case of Union Bank of Nigeria v. Ozigi (supra), the wordings of this clause 3 are clear 
and unambiguous. There is nothing, which makes it imperative for the respondent to 
charge interest on the loan as simple interest as argued by the appellant. The respondent 
quite clearly from the wordings of the said clause 3 are entirely free to charge interest is 
that deemed necessary upon the loan granted to the appellant. It is clear to me that the 
court below properly dismissed the contention of the appellant that the respondent had 
no right to have charged interest as was done on the loan granted to the appellant. With 
the greatest respect to the learned counsel for the appellant, he has not advanced any 
reason for me to depart from the judgment of the court below. It follows that this issue 
must be resolved against the appellant.

I think it is also necessary to add that the further argument with the respondent should 
not have been allowed to succeed in this appeal by reason of the facts that the 
respondent has no right to succeed as it has not made a counter-claim to be deserving of 
a judgment in its favour. It is not a matter of having not filed a counter-claim. As I have 
said earlier in this judgment, the appellant had to commence this action against the 
respondent wanting to act pursuant to the mortgage deed with the failure of the 
appellant to pay what was adjudged as debt to the respondent. Having failed to establish 
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that he was not indebted to the respondent as he claimed, the respondent is entitled to 
the judgment in its favor simply for the fact that the appellant was unable to establish 
what it set out to prove. I therefore see no merit in this contention which is the subject of 
the appellant's issue 6. From what I have said above in this judgment, I do not see any 
need to consider specially issue 7.

This appeal from all I have said above lacks merit and it is hereby dismissed by me. The 
judgment of the court below is hereby affirmed and I award costs in the sum of 
N10,000.00 in favour of the respondent.

WEEK 14: WILLS AND CODICILS

1. BAFUNKE JOHNSON

2. OLUSEGUN JOHNSON BY His NEXT FRIEND AGNES JOKOTADE

v.

1. AKINOLA MAJA

2. OLUMIDE ONIBUWE JOHNSON

3. THE MANAGER, NATIONAL BANK OF NIGERIA LTD.

AND

HARIET JOHNSON

Lagos, 23rd November, 1951 

The following judgment was delivered:

Lewey, J.A. This appeal is concerned with the will of the late Alfred Latunde 
Johnson, who died on the 7th April, 1950. The will is dated the 27th November, 1943, and 
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a codicil to it was executed on the 27th July, 1945.

When the executors applied for a grant of probate, the testator’s widow lodged a 
caveat against the grant. In the subsequent action the executors, as plaintiffs, asked the 
Court to declare in solemn form for the will and codicil, while the widow, as defendant, 
challenged the will upon three grounds-

(a)           that it had not been executed as required by law;

(b)           that the testator was not of sound mind, memory and understanding at 
the time of the execution;

(c)           that the execution was obtained by the undue influence of a woman 
named Agnes Jokotade who was the mistress of the testator.

At the trial, the judge found that each of these allegations had been proved, and he 
pronounced against the will and declared that, so far as the will was concerned, the 
testator had died intestate.

The executors did not appeal against that judgment; but on the 27th April, 1951, 
this Court granted leave to appeal to the present appellants who had been absent from 
Nigeria at the time of the action and had not been parties thereto, but who are persons 
who would benefit substantially under the terms of the will. These appellants have filed 
grounds of appeal in which they complain of the findings of the learned judge upon each 
of the three heads on which he declared against the will.

On the hearing of this appeal, argument was addressed to this Court by both 
Counsel upon the question as to where the onus lies in cases of this kind where one party 
propounds a will, and the other party challenges not only its execution, but also the 
mental capacity and free will of the testator. I wish to deal at once with this point, since it 
is of importance in relation to each of the three grounds of challenge in this case to which 
I have referred, and because it was inevitably given prominence on this appeal, by 
reason of a passage in the judgment, where the learned judge observed as follows:

“A testator has every right to change his mind at any time before his death 
provided it is conclusively proved to the satisfaction of the Court that at the time of his 
executing the will he was a free agent and under no influence and that the will was 
properly executed.”

These observations as to the burden of proof were the subject of one of the 
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grounds of appeal, and were strongly criticised by Mr. Williams on behalf of the 
appellants, who are seeking, of course, to have the will upheld. It was the appellants’ 
contention that the burden of proof lay on those who attacked the will and its execution, 
while Mr. Coker, for the defendant-respondent, argued that the onus was on those who 
propounded the will. There was thus a sharp divergence between Counsel, each of who 
cited a number of authorities in support of his contention. It would seem, at first sight, 
that those authorities are contradictory; but, on a closer examination of them, I doubt 
whether that can be said to be so. Mr. Coker placed great reliance on the judgment in 
Barry v. Butlin (1), and particularly on an observation in that case by Parke, B., to the 
effect that the onus probandi lies in every case upon the party propounding a will, who 
must satisfy the conscience of the Court that the instrument so propounded is the last 
will of a free and capable testator. In placing reliance on that principle, Mr. Coker was, I 
think, on sure ground, for it is one that cannot be challenged. But he went on to 
endeavour in support of his contention as to the burden of proof-to apply to the present 
appeal, certain other passages in Barry v. Butlin relating to the vigilance and jealousy 
with which a Court must examine the evidence in support of the instrument, where there 
are circumstances which ought to excite the suspicion of the Court, and laying down the 
rule that the Court should not pronounce in favour of the will unless the suspicion is 
removed, and unless it is judicially satisfied that the paper propounded does express the 
true will of the deceased. Here, however, it seems to me that Mr. Coker was carrying his 
argument too far, for the circumstances in Barry v. Butlin, as in Baker v. Batt (2), which 
was also referred to, were very different from those in the present case, and the 
extended rule on which Mr. Coker relies, refers, on the question of onus, to cases where 
the will has been prepared by, or by the direction of, a person who himself benefits 
under the will. That this is so is, I think, made quite clear in other passages in Barry v. 
Butlin and in the case of Craig v. Lamoureux (3), where the application of the rule is 
discussed.

The rule enunciated by Parke, B., that in every case the onus lies on the 
propounders of a will to satisfy the Court that the instrument is “the last will of a free and 
capable testator,” must, however, be taken, I think, to refer only to the first stage, so to 
speak, of the onus; for the onus does not necessarily remain fixed; it shifts. Where there 
is a dispute as to a will, those who propound it must clearly show by evidence that, prima 
facie, all is in order; that is to say, that there has been due execution, and that the testator 
had the necessary mental capacity, and was a free agent. Once they have satisfied the 
Court, prima facie, as to these matters, it seems to me that the burden is then cast upon 
those who attack the will, and that they are required to substantiate by evidence the 
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allegations they have made as to lack of capacity, undue influence, and so forth. That, it is 
clear to me, must be their responsibility and nothing can relieve them of it; it is not only 
a rule of common sense but a rule of law, as appears from numerous authorities. Upon 
this point, the Lord Chancellor in Boyse v. Rossborough (4) expressed himself as follows:

“ One point, however, is beyond dispute, and that is that where once it has been 
proved that a will has been executed with due solemnities by a person of competent 
understanding, and apparently a free agent, the burden of proving that it was executed 
under undue influence is on the party who alleges it.”

The principle is referred to is almost identical terms by Lord Haldane at page 356 
of Craig v. Lamoureux, and is to be found in various other cases. It comes to this, 
therefore, that the general rule applies in these cases, as in other cases, that the decision 
must ultimately depend upon a consideration (having regard, of course, to what has been 
said as to the shifting burden of proof) of the value of all the evidence given by both 
sides.

It becomes necessary, therefore, first to examine the evidence adduced by the 
plaintiffs at the trial, and to consider whether it was such as to establish the prima facie 
case required of them, having regard to the allegations made by the respondent; namely, 
that the will was not properly executed, that the testator was lacking in testamentary 
capacity, and that he had been subjected to the undue influence of his mistress, Agnes 
Jokotade.

What is there to be said as to proof of the execution of the will 1 An examination of 
the will shows that it appears to bear the signature of the testator, that it has the usual 
attestation clause in the form required by law, and that it was witnessed by Bright 
Wilson and A. S. O. Coker. The appellants called Mr. Bright Wilson at the trial, and he 
described how the testator brought the will to him to witness its execution, and how 
he-Mr. Wilson-called in Mr. A. S. O. Coker, a tenant of his, as the other witness. Mr. Bright 
Wilson gave evidence to the effect that the will was executed by the testator in the 
presence of Mr. Coker and himself, all three being present at the same time, and this does 
not seem to have been seriously challenged in cross-examination, except that a question 
appears to have been addressed to Mr. Wilson suggesting that he and the testator had 
signed in the absence of Mr. Coker. This Mr. Wilson denied.

The next point for consideration is the testamentary capacity of the testator. Mr. 
Bright Wilson, in his evidence, not only said that it was the testator who brought the will 
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to him for its execution to be witnessed, but stated that the testator was normal at the 
time, and that he was in active practice as a barrister and solicitor. Two medical men 
were called, Dr. Omololu and Dr. Maja, both of whom had regularly attended the 
testator, and had also been personal friends of his for years. Each described the cerebral 
affections from which the testator at one time suffered, but each testified that his mental 
condition was normal in 1943 when he signed his will, and indeed two years later in 
1945, the year when he executed a codicil to it. There seems to be no dispute that it was 
the testator himself who prepared this lengthy will with its numerous and somewhat 
complex provisions, and that he himself initialled each page of it.

The evidence shows, furthermore, that he continued in the active practice of his 
profession for some years after the date of the will, and that he lived for over six years 
afterwards.

The remaining matter for determination is whether the testator was a free agent, 
in the sense that his will can be said to have been the free expression of his own wishes. 
There is little that the plaintiffs could really be expected to produce in the way of prima 
facie evidence on this aspect of the case other than that to which I have already referred 
as having been adduced in relation to the first two allegations, though some of that 
evidence must inevitably have a bearing upon the question whether the testator was a 
free agent. I refer, of course, to those witnesses of apparently unassailable respectability 
who were called to speak as to the testators mental condition at the time when the will 
was executed, as to the circumstances in which it was executed, and as to the persons 
who were then present. It is further to be noted that there appears to have been no 
suggestion from any quarter that the woman Jokotade was present at the execution, or 
that she even accompanied the testator to Mr. Bright Wilson’s house.

Upon all these matters, therefore, I have no hesitation in coming to the conclusion 
that the plaintiffs sufficiently discharged the burden of establishing a prima facie case. 
As I have said, in my view of the law and the authorities, the onus then shifted, and it 
was for the defendant-respondent to prove affirmatively, by evidence, the charges 
detailed in the statement of defence. If that is the correct view, it was for her to satisfy 
the judge. Can she be said to have done so ?

First, as to due execution of the will: the defendant-respondent’s Counsel, as I have 
already indicated, cross-examined Mr. Bright Wilson only as to the presence of Mr. Coker 
when the will was executed. That seems to have been the only serious challenge on the 
point of due execution. The learned judge, however, despite the evidence of Mr. Bright 
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Wilson and the rather inadequate challenge directed to it by the respondent, came to the 
conclusion that the will had not been executed according to law, and declared the will 
void. He may possibly have been influenced, to some extent, by the view he himself 
formed as to the ink used for the respective signatures of Mr. Wilson and Mr. Coker on 
the will. For he said as to this “ it does not require much effort to observe that both 
testator and Mr. Bright Wilson used the same ink, whereas the second witness used quite 
a different ink, which creates an impression that he did not sign at one and the same 
time as the testator and Bright Wilson .” The judge added this: “ it may be that he used a 
fountain pen with a different ink, but by saying so I am only guessing which I am not 
allowed to do.” If the ink, in fact, presented a different appearance, that, of course, might 
be a reasonable explanation. In any event, it would be quite unsafe, it seems to me, to 
place any reliance upon the results of a casual and non-expert examination of this 
handwriting as to which, indeed, opinions might vary considerably; I myself, for 
example, have scrutinised these signatures, and I am bound to say that I should have 
found it difficult to find that they were not all three written with the same ink. The only 
other reason given by the judge is that he was not prepared to accept the evidence of Mr. 
Bright Wilson as to the circumstances. of the execution of-the will, because of his - I quote 
the exact words – “indifferent demeanour in the witness-box.”

This Court is always slow to question the opinion of a trial judge as to the 
credibility of a witness whom the judge has had the advantage of seeing and hearing. But 
it is usual for such opinions to be founded either on some adequate reason which is 
referred to in the judgment, or on the manifest untruthfulness of the witness. In the 
present case the judge appears to have rejected the witness’s testimony solely because of 
his detached attitude while giving evidence. I must confess that it seems to me that, in the 
partisan atmosphere of the law Courts, detachment in a witness is a quality as desirable 
as it is rare.        Be that as it may, the learned judge erred, in my view, in declining on 
that ground, to accept the evidence of a witness who was a person of standing and a 
professional man, and in finding, as a result, that the respondent had succeeded in her 
attack on the execution of the will because Mr. Bright Wilson alone had been called on 
this aspect of the matter.

Now, as to the testamentary capacity of the testator.   What was the evidence 
produced by the respondent upon which the judge found for her in the face of what had 
been sworn to by the testator’s two medical attendants and personal friends, and by Mr. 
Bright Wilson, also a friend and a member of his own profession ? It is not easy to 
answer that question, since the evidence adduced by the respondent may really be said 
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to be of value rather upon the question of undue influence than upon the mental 
capacity of the testator in relation to the making of his will. The only witnesses were the 
widow, Mrs. Johnson, and her daughter, and they spoke chiefly as to the testator’s 
behaviour in the period following his recovery from ill-health in 1943. I cannot find on 
an examination of that evidence that it assists, in any material sense, to decide the 
question of the testators capacity to make a will, since it is concerned rather with his 
behaviour to his wife at this time-behaviour which certainly indicated a breach between 
husband and wife, and possibly, a transfer of the husband’s affections to his mistress, but 
which does not seem to me to throw any serious doubt on his sanity. Above all, it fails 
entirely, in my view, to weaken the evidence adduced by the plaintiffs: that evidence 
showed that the testator clearly was able to make a will, that he at that time, and for 
some years after the date of its execution, carded on his profession, and that-whatever 
his physical weaknesses-his mental condition was normal, not only in 1943 when he 
made the will, but two years later when he executed the codicil in 1945.

It is apparent to me, from the judgment, and it is perhaps hardly surprising, that 
the learned judge found some difficulty in disentangling that part of the evidence which 
was designed to establish undue influence from that which was directed to the testators 
lack of testamentary capacity; for his only references to his reasons for fording that there 
was no such capacity, are related to portions of the medical evidence which were to the 
effect that one of the results of the testators illnesses might be to make him more likely to 
be easily influenced by others. It seems to me that here again, the appellants are entitled 
to succeed on that part of their grounds of appeal which complains that there was no 
evidence to support the finding of the trial judge as to the testators mental condition in 
1943, namely, the finding that “ he was not in a fit and proper condition to execute a 
lawful will.”

Finally, there remains for consideration the -allegations that the testator made his 
will under the undue influence of the woman Jokotade. Those allegations were founded 
apparently on the testators attitude and behaviour towards his wife after his illness in 
1943, together with those medical opinions, to which I have already referred, which dealt 
with the possibility that the testator’s mind could probably be more easily influenced as a 
result of his physical condition. It was also sought to establish the fact of Agnes Jokotade’s 
influence over him by tracing the history of events over the period of his convalescence 
in 1943. For it is not disputed that when the doctors, in the early part of that year, 
ordered him to rest, the testator retired to a farm in the country where for some weeks 
he was away from his wife and was visited by Agnes Jokotade; that his conduct to his 
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wife, when he returned to his home after this, was that of a man who was estranged from 
her, that he refused to speak to his wife or to have his food prepared by her, but, instead, 
had his meals sent in by Jokotade. Some evidence was also given as to the aggressive and 
overconfident attitude of Jokotade about this time, and the testator’s bank pass-book was 
produced showing a number of payments at various dates to Jokotade, the amounts of 
which were certainly considerably larger during the period in question. It was, of course, 
the crux of the respondent’s case that the will was made late in the year 1943 at the close 
of the period to which all this evidence relates, and that its provisions were in marked 
contrast-as regards the wife-to those in an earlier will of 1939.

Such was the evidence upon which the learned judge found that the will of 1943 
had been obtained by the undue influence of Agnes Jokotade. The question for this Court 
is whether some of that evidence was sufficient to justify such a finding, having regard to 
the law as to undue influence. For myself, I have no hesitation in saying that it is not 
sufficient, and that the respondent did not therefore succeed in establishing the 
allegations she had made.

The defendant/respondent has, therefore, failed, in my view, to discharge the onus 
laid upon her. For it must be remembered that something far stronger than 
reprehensible, or even unnatural, conduct in a husband or father is required in these 
cases. The immoral conduct of the testator, his preference for his mistress, his neglect of 
his wife and his failure to make adequate testamentary provision for her are far from 
being sufficient to show that the execution of his will was obtained by Agnes Jokotade’s 
undue influence. There is, indeed, nothing that I can find to connect Jokotade directly 
with it. As I have already observed, it is not suggested that she was anywhere at hand on 
the day when the will was executed, or that she was concerned in its preparation;-and 
while her children benefit to a considerable extent, she herself gets a life estate in a 
house and nothing more-just, in fact, what she was to get under the 1939 will. The 
gravamen of ‘the accusation against her is that this will of 1943 is in marked contrast to 
the testator’s former will of 1939, especially in that the wife is practically excluded. But 
that is all quite consonant with the mentality of a man who has had children by a 
favourite mistress, and who-possibly because of that mistress-has quarrelled with his 
wife and has turned against her. It does not, however, amount to undue influence, as I 
understand the law; nor would it necessarily do so-as appellants’ Counsel has 
submitted—even if Jokotade had been shown to have persuaded the testator to make a 
will on these lines. For in the words of Sir James Hannen, P., in Wingrove v. Wingrove (5), 
“to be undue influence in the eye of the law, there must be—to sum it up in a 
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word—coercion ... because if the testator has only been persuaded or induced by 
considerations which you may condemn, really and truly to intend to give his property to 
another, though you may disapprove of the act, yet it is strictly legitimate in the sense of 
its being legal.         It is only when the will of the person who becomes a testator is 
coerced into doing that which he or she does not desire to do, that it is undue influence.”

These observations are in line with those of the Lord Chancellor in the judgment in 
Boyse v. Rossborough (4), where the following passage occurs at page 1211- “I am 
prepared to say that influence in order to be undue within the meaning of any rule of 
law which would make it sufficient to vitiate a will, must be an influence exercised either 
by coercion or by fraud.”

I have been unable to find, in this case, any evidence that Agnes Jokotade even “ 
persuaded “ the testator to make his 1943 will, much less that it was by her fraud or her 
coercion that it was executed-even taking account of the varied forms which coercion 
may take. And definite evidence there must be; for in the words again of the judgment in 
Boyse v. Rossborough (4) (at page 1212), “ in order to set aside the will of a person of 
sound mind, it is not sufficient to show that the circumstances attending its execution are 
consistent with the hypothesis of its having been obtained by undue influence. It must be 
shown that they are inconsistent with a contrary hypothesis .”

I will conclude the matter with a reference to a further passage in Wingrove v. 
Wingrove (5) where the learned President said “ there remains another general 
observation that I must make, and it is this, that it is not sufficient to establish that a 
person has the power unduly to overbear the will of the testator. It is necessary also to 
prove that in the particular case that power was exercised, and that it was by means of 
the exercise of that power that the will, such as it is, has been produced .”

It seems to me, that the application of these tests, clearly shows that the 
defendant/respondent cannot be said to have substantiated the charge of undue 
influence, and that the learned judge was wrong in finding against the will on that 
ground also.

It follows from what I have said that, in my view, the appellants are entitled to 
succeed in this appeal, and upon all the grounds filed by them. While the plaintiffs to the 
action discharged the onus cast upon them, the defendant/ respondent did not; and the 
learned judge was wrong, in my opinion, in finding upon the evidence adduced before 
him by both parties, that the will could not stand.
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I have so far made no detailed reference to the codicil of 1945. There was very little 
evidence about it, and the learned judge at the trial made no express finding in relation 
to it. Such evidence as there was pointed to the codicil having been duly executed 
according to law, and I do not think this was challenged. Mr. Williams was prepared to 
argue that the codicil was clearly a republication of the will, and that, in consequence, 
any defects in the will could be cured by the execution of the codicil; a proposition in 
support of which he cited a number of authorities. Mr. Coker, on the other hand, referred 
to another line of decided cases to support his contention that republication by reason of 
a codicil must be preceded by a revocation of the will. Since, however, it is my view that 
the will stands and is effective, no useful purpose can be served by an examination of the 
law as to republication by a codicil, and for that reason I do not propose to deal with that 
aspect of the matter.

I would allow this appeal, and set aside the judgment of the Court below, 
substituting therefor a judgment pronouncing in solemn form for the testator’s will of 
the 27th November, 1943, and his codicil dated the 27th July, 1945. The costs of all parties 
on this appeal, and in the Court below, to be home by the Estate.

Verity, C.J. I concur. 

Jibowu, J. I concur. 

Appeal allowed.

IRENE A. ADEBAJO V. LUKE ADEPEJU ADEBAJO & ORS.

CITATION: (1973) LPELR-75(SC)

T. O. ELIAS, C.J.N. (Delivering the Leading Judgment): This is an appeal against the 
judgment of Taylor, C.J., in Suit No. LD/22170 delivered in the Lagos High Court on 12th 
November, 1971 in which he dismissed the action of the plaintiff and pronounced in 
favour of the will of Israel A. O. Adebajo (deceased) dated 21st January, 1969 and made 
and executed on 25th June, 1969 by the said deceased. On 13th January 1970, the plaintiff 
issued a writ against the first three defendants in these terms.
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"1. The plaintiff is the widow and one of the persons entitled to share in the estate of 
Israel Adebayo Ogunyeade Adebajo (deceased) who died on the 25th day of July, 1969 in 
the event of an intestacy and to have as such a grant of letters of administration of the 
estate of the said intestate.

2. This writ is issued against you as the executors named in a pretended will of the said 
deceased dated the 21st day of January, 1969 against which the plaintiff asks the court to 
pronounce in this action.

3. The plaintiff accordingly claims a declaration that Israel Adebayo Ogunyeade Adebajo 
died intestate."

  On February 25, 1970 a statement of claim was filed while on 12th March, 1970 the 
statement of defence was also filed. On 10th April, 1970 and on the plaintiff's application 
the court granted an order joining the 4th to the 8th defendant. The 6th and the 7th 
defendants are the deceased's brother and sister respectively of the full blood while the 
8th defendant is a cousin and a beneficiary under the will. It was agreed by both sides at 
the commencement of the hearing that the question whether or not the plaintiff was 
married to the deceased was not in issue in the present suit.

Because of the importance of the issue and of the nature of the order made in the 
judgment, we think it convenient to set out here the portion of the judgment appealed 
from dealing with the settlement of the issue agreed to be tried between the parties:

"When hearing commenced on the 16th September, 1971 both learned counsel agreed to 
settle issues and Chief Williams for the plaintiff is recorded as saying that;

'The main issue is validity of the will and out of this will arise matters arising in 
paragraphs 4, 5 and 6 of the amended statement of claim.'

Mr. Kehinde Sofola, leading counsel for the defendants is also recorded as saying that- 'I 
want to be included the 'interest' issue raised in paragraph 1 of the 2nd amended 
statement of claim. '

It was finally agreed and settled and recorded as follows:
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'It is agreed that the issue as to whether the plaintiff was or was not married to the 
deceased is not in issue in this action and that the issues are those set out by Chief F. R. A. 
Williams above.' "

The plaintiff called only one witness apart from herself, and the defendants, eleven. She 
gave evidence as to the health, appearance and general activities of the deceased, and 
her only witness was Dr Ekpo Edet Eyo, a medical specialist who treated and looked after 
the deceased almost until his death. Among the eleven defence witnesses were the 6th 
defendant who claimed to be the deceased's third and last wife, Dr A. O. Laja (a medical 
pathologist who had from time to time carried out blood and urine tests on the deceased 
at the request of Dr Eyo), one Mr.James Omirin who was one of the deceased's employees 
and who was one of the attesting witnesses, and a Mr.Adeyanju Osijo, the solicitor who 
prepared the disputed will.

    The trial lasted several days. The first question was to decide the date of the will. The 
plaintiff complained that, although the will was expressed to have been made on 21st 
January, 1969, it could not have been so made because on that day, Yakubu Gowon Street 
which was referred to in the will had not yet been so renamed from the Broad Street as it 
was known up to and beyond that date. On the evidence of both the plaintiff and of 
Mr.Osijo, the learned Chief Justice said as follows:

"On the evidence as a whole, i.e., on the evidence of Mrs Irene Adebajo and Mr.Osijo 
there is no doubt at all that the day 21st January had some particular fascination for the 
deceased. I accept the evidence of Mr.Osijo that the will was in fact made not on the 21st 
day of January, 1969, but on the 25th June, 1969 and executed on that day."

He thereupon held;

"It is then settled that if I accept the evidence of Mr. Osijo as to the date of the execution, 
the fact that it differs from the date of the will is of no consequence. I repeat that I do 
accept without reservation the evidence that this will was executed on the 25th day of 
June, 1969 for in addition to the evidence already quoted as deposed to by Mr.Osijo he 
went further to say that:

'The date I inserted on the will was done on 25th June, 1969'.

The next question considered by the learned Chief Justice was that of the onus of proof. 
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In this connection we note that paragraphs 4, 5 and 6 of the amended statement of claim 
read as follows:

"4. At the time when the alleged will was executed the testator did not know and approve 
of its contents.

5. The nature of the case on which the plaintiff intends to rely is as follows:

(i) That the deceased has not been in very good health and has from time to time had 
professional medical consultations locally since January 1965.

(ii) That the deceased went to the United Kingdom on at least two occasions between 
1965 and 1968 and consulted with other medical practitioners and specialists.

(iii) That the condition of the deceased's health progressively deteriorated especially 
from April 1969 and in June 1969, he was advised to proceed to the United Kingdom for 
more highly specialised attention.

(iv) That the bodily illness which affected the deceased in the last concentration.

(v) In view of (iv) above, he could have been unable to give detailed and sensible 
instructions of the nature required for the dispositions contained in the alleged will or to 
understand and approve its contents.

(vi) Whoever procured the signature of the deceased must have or ought to have been 
fully aware of the facts pleaded in sub-paragraphs (i), (ii), (iii), (iv) and (v) hereof.

(vii) The date shown as the date of the alleged will was put there in order to set up a false 
representation that the deceased executed the will at a date when the state of his health 
had not deteriorated to what it was around the time when it was in fact executed.

6. The deceased at the time when the said alleged will purports to have been executed 
was not of sound mind, memory and understanding.

Particulars:

(i) At the time the deceased executed the said alleged will he was suffering from;
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(a) Hepatic failure;

(b) Gastro-Intestinal Bleeding; 

(c) Girrhosis of Liver; and

(d) Diabetes Mellitus.

(ii) The plaintiffs repeat paragraphs (i)-(vii) of the particulars in paragraph 5 of this 
statement of claim."

To these averments the defendants' replies are stated in paragraphs 14, 15 and 17 of their 
statement of defence as follows:

"14. That the deceased personally gave instructions to A. Osijo Esquire, Barrister-at-Law, 
to whom he gave detailed and sensible instructions about the dispositions contained in 
the said will.

15. That the deceased at the time of giving instructions to the said A. Osijo Esquire, and at 
the time of executing the said will was of sound mind, memory and understanding and 
knew and approved the contents of the said will and acknowledged his approval thereto, 
and

17. That the said will was executed with due solemnities by the deceased with a complete 
understanding and as a free agent without any undue influence or coercion as alleged or 
at all."

The learned Chief Justice then considered a number of authorities, including passages 
from Halsbury's Law of England, 3rd Ed., p. 205, para. 363, and Williams and Mortimer's 
"Executors, Administrators and Probate", at pp. 145 and 147, and held that the onus is on 
the party who puts forward a document as being the true last will of the deceased to 
establish that the testator knew and approved of its contents at the time when he 
executed it. He said that he understood the plaintiff's case to be that the deceased was at 
the time of making the will on June 25, 1969 so ill that he lacked the mental capacity to 
understand the contents of the will and to give instructions for its preparation-in short, 
that it could not be said that the deceased knew and approved the will. The learned Chief 
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Justice made this finding on the case for the defence "No dispute has arisen, and if in fact 
one did, I must say that, as to the signature on the will being that of the deceased the 
evidence of Mr. A. Osijo is sufficient testimony quite apart from other factors. Further no 
argument has been put forward nor any evidence led to show that the terms of the will 
are incoherent, or strange or unnatural or that the will was not duly executed. All these 
matters have been satisfactorily established:-

In view, however, of the "overwhelming" evidence as to the illness of the deceased and 
its possible effect on his capacity to make the alleged will, the learned Chief Justice put 
the onus on the defendants to establish by affirmative evidence that the deceased knew 
and approved the contents of the will, and so to satisfy "the conscience of the court that 
the instrument so propounded is the last will of a free and capable testator" in the words 
of Parke, B., in Barry v. But Zin (2 MOO. PC 480). After considering a number of decided 
cases such as Tyrell v. Painton and Anor. [1894] P.151,Johnson and Ors. V. Maja and 
Ors. 13 W.A.C.A. 290, and Christian v. Intsiful 13 W.A.C.A. 347, the learned Chief Justice 
examined closely the evidence of each of the seven defendants who testified before him 
as well as the evidence of their witnesses and carefully contrasted it with the evidence 
adduced by the plaintiff, and summarised his findings thus;

"I think a fair summary of the evidence of the plaintiff and those witnesses of the 
defendants with whom I have already dealt show conclusively that the deceased was ill 
during the relevant period; that he absented himself from office between the end of 
March and early May, but at the same time he worked in his house with his secretary in 
attendance; that he attended meetings; worked at the office at other times and appeared 
normal both in behaviour and conversation. Some of the letters tendered during this 
period are glowing testimony of his full possession, when they were written, of his 
mental capacity."

What really mattered, however, was the state of health and mental capacity of the 
deceased when he made the will. The learned Chief Justice then examined the detailed 
evidence of Mr. Osijo, the solicitor who made the will and who described how it was 
executed on 25th June, 1969 and also the evidence of Mr. James Omirin, an attesting 
witness who gave a graphic account of the procedure of and the actual execution of the 
will on that day. As against this evidence of the due attestation of the will and of Mr.Osijo 
about the general activities of the deceased between March and May 1969, including the 
deceased's visit to the Lands Registry in respect of the registration of property and his 
attendance at football matches, the plaintiff, apart from speaking generally as to the 
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illness of the deceased and apart from the medical evidence of Dr Eyo, "said nothing 
about his mental capacity around or on the day the will is alleged to have been 
executed". The learned Chief Justice further observed;

"Apart from the fact that it was executed in deceased's office I would have expected, in 
support of her writ, some evidence tending to show that around that period the deceased 
found it difficult to grasp things mentally. On the contrary she gave evidence as I have 
related that the deceased used to work at home and his secretary took dictation in the 
deceased's house. I have already commented on some of the letters written by the 
deceased during the relevant period. Under cross-examination she stated that;

'My husband was a nice and pleasant man and very intelligent. He looked after me well 
and I looked after him well. My husband was not mental' The medical evidence of Dr 
Eyo, the plaintiff's only witness, was that he went with Dr Esuna and Dr Laja on June 19, 
1969 to see the deceased who "was in a very poor condition", that "the deceased talked to 
me about the complaint in the presence of Dr Laja", and that "I understood what he said 
to an extent." Dr Laja, on the other hand, testified inter alia, as follows:

"he (the deceased) was examined in one bedroom on the first floor. The deceased walked 
upstairs. At the time of examination, Dr Eyo, Dr Esua and I were present with the 
deceased. We examined Mr.Adebajo and we were very unhappy that the liver was not 
satisfactory and we felt that some other examination should be carried out. He looked a 
little tired and his abdomen seemed a little big. The only thing that worried us was the 
condition of his liver. We talked to him and he answered us very well. They were the sort 
of answers I would expect from any person. It was not my impression that his 
concentration was very poor and was not maintained. To look tired and lethargic is a 
matter of degree."

The learned Chief Justice carefully evaluated the conflicting evidence of both doctors and 
decided to disregard the oral evidence of the two Nigerian medical experts (Dr T. O. 
Ogunlesi, 10th defence witness, and Dr T. O. Dada 11th defence witness) and the letter of 
the U.K.-based English medical expert (Dr Sheila Sherlock) to Dr Eyo favourable though 
these pieces of evidence were to the defence. He found Dr Eyo a most unsatisfactory 
witness whose evidence he disbelieved. This finding he summarised as follows:

"The result of the examination of the medical evidence of Dr Laja and Dr Ekpo Eyo has in 
no way shown that the evidence of Mr.Osijo as to the mental ability of the deceased to 
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make the will; the evidence of Mr.Osijo that he gave instructions for the making of the 
will; or that he read it over and agreed it conveyed his true intent, has the slightest taint 
of unreality or falsehood. On the contrary, the evidence of Dr Laja which I accept as to 
what happened on the 19th June bears out the evidence of Mr.Osijo which I accept in 
toto."

The learned Chief Justice accordingly dismissed the plaintiffs action and pronounced in 
favour of the will dated the 21st January, 1969 and made and executed on the 25th June, 
1969 by the deceased.

The present appeal has been brought against that judgment on the following grounds:

"1. Judgment is against the weight of evidences.

2. The learned Chief Justice erred in failing to accept as reliable the evidence of Dr Eyo 
and also in preferring the evidence of Dr Laja to that of Dr Eyo when;

(a) The evidence of Dr Eyo was materially corroborated by notes which he prepared at all 
material times as well as by the documentary evidence, especially those relating to 
medical records and data concerning the deceased;

(b) The evidence of Dr Laja was based purely on his recollection of events which took 
place some two years before he testified;

c) There was evidence before the learned Chief Justice showing that the recollection of Dr 
Laja could not have been entirely reliable;

(d) All or almost all the materials relied upon by the learned Chief Justice to discredit the 
evidence of Dr Eyo were not put to Dr Eyo in the course of his testimony.

3. The learned Chief Justice misdirected himself on the evidence in holding that the 
plaintiff did not prove facts showing the state of health of the deceased on the 25th of 
June, 1969 (the date on which the will was made) when;

(a) The onus of proof was on the defence;

(b) The alleged date on which the will was made was not pleaded;
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(c) The alleged date was not brought into the evidence until sometime after the 
commencement of the case for the defence, and on the face of the material then available 
to the plaintiff the will was made on 21st of January, 1969.

4. The learned Chief Justice in accepting the evidence of Mr. Osijo failed to direct his 
mind properly to the evidential value of the endorsement on the will as to the date when 
it was made.

5. The learned Chief Justice erred on the facts in failing to accept the evidence of the first 
plaintiff in regard to the way in which the deceased carried on his work at home 
between March or April 1969 till June 1969 when the attempts made by the defendants to 
discredit her testimony were wholly unsuccessful.

6. The learned Chief Justice erred on the facts in accepting the evidence that the deceased 
went to the office on 25th June, 1969 when;

(a) The evidence of Mr.Osijo and Mr.Omirin contradicted each other as to time;

(b) The witnesses were not asked to suggest any explanation, and the learned Chief 
Justice had to make a conjecture as to the probable explanation for such contradiction; 
and

(c) Each of the witnesses who spoke about the deceased going to the office on the 25th 
June, ought not to have been believed.

7. The learned Chief Justice misdirected himself in law and on the facts in regarding the 
contents of Professor Sheila Sherlock's letters as evidence of the truth of what they stated 
and also in relying on such letters to discredit the testimony of Dr Eyo.

8. The learned Chief Justice erred in law in making either (sic) a pronouncement in 
favour of the will when there was no counter-claim before him to that effect."

Chief Williams, learned counsel for the appellant, sought and was granted leave to argue 
the first seven grounds together and the eighth last. He submitted that the genesis of the 
appellant's suspicion began when the first three defendants who are appointed executors 
under the will applied for probate and the appellant's solicitor examined the will in the 
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Probate Registry and, upon certain findings, decided to file a caveat. When it seemed that 
nothing had been done by the defendants, the appellant brought an action to challenge 
the will on the ground that the testator did not know and approve the contents of the 
will. It was learned counsel's submission that, in a probate action, "want of knowledge 
and approval" is not the same as "want of sound disposing mind" and that the learned 
Chief Justice would appear to have confused the two in his judgment. He referred to 
Order 76, r. 13(3) of the United Kingdom of 1970 which requires that a party challenging 
the validity of the will should in a plea of want of knowledge and approval place on 
record a plea relating to want of a sound disposing mind so that he might not afterwards 
be precluded from giving evidence touching the latter point. Learned counsel explained 
that that was the only reason that, in the amended statement of claim, the 
plaintiff/appellant had pleaded in paragraphs 5 and 6 as to mental capacity in addition to 
paragraph 4 as to want of knowledge and approval; it was not the intention of the 
appellant to aver or even prove that the deceased was mental when he made the alleged 
will.

In support of his submission that the onus is on the proponents of the will to satisfy the 
conscience of the court once the challenger made an allegation that there were in 
existence suspicious circumstances surrounding the preparation and execution of the 
will, learned counsel cited Tyrell v. Painton [1894] p. 151 as showing that, although one of 
the most usual of suspicious circumstances arises where the drawer of a will took a 
substantial benefit thereunder, the question of the date of which the will was expressed 
to be made and the reference to Yakubu Gowon Street instead of to Broad Street in the 
body of the will must, Chief Williams submitted, be regarded as raising a suspicious 
circumstance which the learned Chief Justice determined in isolation by holding that a 
merely wrong date does not invalidate a will whereas he should have considered the 
question of date in the context of the will as a whole. We think that, even assuming that 
the learned Chief Justice did not make a specific comment on Mr.Osijo' s endorsement of 
the date 21st January, 1969 on the back of the will as the learned counsel complained, 
Chief Williams' admission before us that he did not put the point to Mr.Osijo in the 
witness box is sufficient to dispose of this point. With regard to the state of health of the 
deceased between April and June 1969, learned counsel argued extensively in an attempt 
to show that the appellant had led evidence in the court below to show that the deceased 
was so ill that he could not have known and approved the contents of the will. He 
contended that the evidence accepted by the learned Chief Justice was insufficient to 
"clear the conscience of the court as to the alleged suspicious circumstances", and that 
the principles governing the right approach to the question as laid down in Wintle v. 
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Nye [1959] 1 All E.R. 552, at pp. 537, 558 and 561, had not been followed. We think that 
this submission is untenable not only because Wintle v. Nye is not on all fours with the 
present case in that it deals with a case in which the drawer of a will was a beneficiary 
thereunder, but also because we are of the view that the learned Chief Justice had 
subjected all the alleged suspicious circumstances to "the most jealous scrutiny of the 
evidence" before him. The next submission of learned counsel for the appellant is that 
the defendants had failed to plead in their Statement of defence that the will was made 
on 25th June, 1969 and that the Teamed Chief Justice was wrong to have criticised the 
plaintiff in his judgment for failure to give evidence as to the deceased's mental capacity 
on or around the date the will was executed. Chief Williams contended that to expect the 
appellant to have done that would amount to asking her to have prepared for the 
unknown. "He submitted that, since the question of date is a vital one in a probate action 
such as this, the court should order a retrial; if it were an ordinary action, he would have 
asked that the judgment be set aside on the ground of an improper admission of evidence 
by the learned Chief Justice. He also submitted that the learned Chief Justice was wrong 
to have preferred the evidence of Dr Laja to that of Dr Eyo, and that he should have 
treated Dr Laja's evidence with a more critical mind than he did.

The final submission, under ground 8, by the learned counsel for the appellant was that, 
before the learned Chief Justice could make the order pronouncing in favour of the will, 
there should have been a counter-claim by the defendants. He cited Order 76, r. 12 of the 
1970 United Kingdom Rules, and also referred us to Atkin's Forms, at p. 264, Forms 117 
and Tristram and Coote's "Probate Practice," 23rd Edn., at pp. 704-5 as showing the form 
of defence to an action challenging the validity of a will.

Mr Sofola, learned counsel for the defendants, pointed out inter alia that the appellant 
had in the court below exhibited the will in question to her application to the court ever 
before pleadings were ordered, and that the appellant's counsel's complaint was not 
well-founded when he argued that the plaintiff had not been told about it so that Dr Eyo 
could have given evidence as to whether the deceased could have made a valid will on 
June 25, 1969. A copy of the will (marked Ex. A) was attached to the appellant's motion of 
March 23, 1970; this was long before pleadings were ordered. Mr.Sofola also submitted 
that, throughout the cross-examination of Mr.Osijo, he was not asked about his 
endorsement on the back of the will as to the date, and that it is no longer open to 
appellant's counsel to raise this matter on appeal since he should have made out his case 
in the lower court: Oroke v. Ede (1964) N.N.L.R. 118, at p. 119. Learned counsel for the 
defence drew attention to that fact that, before the hearing commenced, both sides had 
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agreed as to the issue to be tried, and that, indeed, it was Chief Williams who formulated 
the issue. After hearing the parties and their witnesses,the learned Chief Justice 
pronounced in favour of the validity of the will,the only issue he was asked to 
determine. 

Mr.Sofola argued that Chief Williams's reference to Order 76, r. 12 is not apt, because a 
counter-claim can be brought only if a claim is to be tried apart from the validity of the 
will. Indeed, learned counsel argued, the rule in question is only permissive and not 
mandatory; he also contended that there is a difference between a counter-claim 
generally and a counter-claim in probate action, and that it is only if the plaintiff is suing 
in an "interest action", e.g., an action for grant of letters of administration, that the 
defendant is required to bring a counter-claim: he cited Halsbury, Vol. 34 3rd Edn., p. 395, 
paragraphs 670 and 671; William & Mortimer on "Executors, Administrators and 
Probate", 1970 Edn., pp. 411-12,999-1000; Tristram and Coote's on Probate Practice, 23rd 
Edn., p. 1302, Form 246 and p. 1308, Form 260. He further pointed out that in Tyrell v. 
Painton [1894] p. 151, at p.152 which Chief Williams had cited, there was indeed a 
counter-claim, but that there were two wills involved, so that there were two distinct 
causes of action. We think it sufficient to say on this point that, having regard to Chief 
William's own agreement to and formulation of the issue to be tried, namely, the validity 
of the will, the learned Chief Justice was right to have pronounced as he did in favour of 
the will without requiring a counter-claim to have been pleaded in the Statement of 
defence. Another submission of Mr.Sofola, with which we find ourselves in agreement, is 
in respect of Chief Williams's statement, made in the course of his address in the court 
below, to the effect that, if the learned Chief Justice should accept Mr. Osijo's evidence in 
toto, that would be the end of the case. Mr.Sofola argued that since the learned Chief 
Justice in fact did so find, Chief Williams should have abided by the judgment appealed 
from. Learned counsel then went on to contend that the reason why the appellant 
brought this action was that, by attaching the marriage certificate, she wanted the court 
to hold that the deceased died intestate so that she and her children could inherit the 
lion's share of the estate, to the disadvantage of the other wives and their children. In 
regard to Chief Williams's submission that the defence did not plead the actual date of 
the execution of the will, Mr.Sofola contended that the plaintiff was well aware from her 
paragraph 5 (vii) of the amended statement of claim that the issue of date was going to be 
raised by the defence, and that in any case, it was not open to the appellant to raise this 
kind of complaint for the first time on this appeal; the plaintiff should have asked the 
defence in the court below for further and better particulars if she had thought she 
needed these. We think that there is force in this argument.
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Mr. Sofola finally submitted that the learned Chief Justice had been scrupulously fair in 
his evaluation of the evidence of the parties and their witnesses before him and had 
come to a just and proper decision thereon when he pronounced in favour of the validity 
of the will. He contended that Dr Eyo's evidence was a series of prevarications, that he 
hedged about whether the deceased could make a will at the time it was executed; and 
only admitted under cross-examination that "the deceased could only up to a point 
prepare a document", that in his letter of June 24, 1969 written to Dr Sheila Sherlock, Dr 
Eyo did not refer to the condition of the deceased which he recorded five days earlier in 
ex. F, when he had called upon the deceased. Dr Laja on the other hand, was rightly 
found to be a witness of truth. We think it expedient at this stage to refer briefly to some 
salient features of the will sought to be impugned by the appellant. We note that the 
deceased was survived by three out of his four wives, and also by a total of 14 children: 4 
by the 4th defendant, 4 by the 5th defendant, 1 by a marriage already dissolved in the 
deceased's lifetime, and 5 by the plaintiff. Under the will, the deceased left twenty per 
cent of the shares in his company (The Nigerian Office Stationery Supplies Store 
incorporating the Nigerian Paper Converters Company) to the plaintiff; a similar 
percentage was also left to the 5th defendant (the 3rd wife), a house at No. 114 Yakubu 
Gowon Street was left to the first 4 children of the 1st wife, a house at 16 Rotimi Street, 
Surulere was given to the plaintiff's children, a house at No. 14 Rotimi Street, Surulere, 
was given to the plaintiff, and properties at Nos. 13, 15 and 17 Rotimi Street, Surulere, 
were left to the plaintiff's children and those of the third wife. The will also provides that 
the plaintiff should remain in the main house at 20 North Avenue, Apapa for a period of 
twelve months, after which another house of the maximum value of 7,000 pounds should 
be purchased for her use. Also left to the plaintiff were all personal effects (other than 
heavy items) at No. 20 North Avenue Apapa. Also, land at Epe is to be developed for the 
use and occupation of all the children. The testator's residue is to be divided among all 
the children of the three wives. It is significant that, although the deceased bequeathed 
No.1 Kofo Abayomi Street, Apapa, to the 3rd wife for life, the house is to revert to the 
estate if she remarries. There is no similar condition attached to the plaintiff's gift of 14 
Rotimi Street, Surulere, nor is there any provision for buying the 3rd wife an alternative 
house if she ceases to live at No. 1 Kofo Abayomi Street, Apapa. We have only set out here 
so much of the contents of the will to show how the deceased had sought to provide for 
his wives and children as he deemed fit. We think that, considering the circumstances of 
the making of this will as well as its detailed provisions for all his relations in addition to 
members of his own immediate family, the will was that of a fair-minded man solicitous 
of their welfare and anxious about their future happiness; See Powell v. Streatham Manor 
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Nursing Home [1935] A.C. 243, at p. 255. Walter Loeb v. Solomon Nasser (1937) 3 W.A.C.A. 
227, at p. 228 and Kojo II v. Bonsie and Anor. (1953) 14 W.A.C.A. 242, at p. 243. We also 
think that just as the contents of the will reveal a clear and coherent mind, so do the 
cogent pieces of evidence of Mr.Osijo and Mr. Omirin show the due execution of the will 
on June 25, 1969. The learned Chief Justice took great care to define quite clearly where 
the onus of proof lies in a probate action of this kind and apply the well-known 
principles to the present case. He laid the onus squarely on the proponents of the will 
and examined their evidence and of their witnesses with jealous scrutiny in order to 
ensure that all allegations about suspicious circumstances are considered in an attempt 
to clear the conscience of the court. It was only after satisfying himself that the defence 
has discharged this onus that the learned Chief Justice turned to examine the challenger's 
evidence which he found insufficient to sustain the claim that the deceased did not at the 
time of making the will know and approve its contents. We think it is important to note 
that Mr.Osijo took no benefit under the will, thus distinguishing this case from almost all 
the cases cited to us by learned counsel for the appellant in which the element of direct 
or indirect benefit to the drawer of the will was a strong factor inducing and justifying 
suspicion. While we concede that there might be other circumstances of suspicion apart 
from the derivation of benefit by the drawer of a will, such other circumstances would 
seem to be rare and, indeed, none was brought to our notice nor was any direct authority 
upon it cited to us. Similarly, we think that while the learned Chief Justice was rightly 
critical of the evidence for the defence, he was generous to the plaintiff, as for example 
when he disregarded the evidence of Dr Ogunlesi (D. W. 10) and Dr Dada (D.W. 11) which 
clearly supported Dr Laja's evidence in favour of the defence. We are equally satisfied 
that the learned Chief Justice resolved the conflict between the evidence of the 5th 
defendant (the 3rd wife) and exhibit D4 (the letter written by the deceased about his 
inability to go to the office for some six weeks) in favour of the appellant when in fact 
there was ample evidence that the 5th defendant was speaking the truth especially in the 
light of the plaintiff's own testimony that she was driving the deceased to the office 
during the relevant period.

On the whole, we agree with the learned Chief Justice that "no argument has been put 
forward nor any evidence led to show that the terms of the will are incoherent, or 
strange or unnatural or that the will was not duly executed". As we have said earlier, 
there is no need in the circumstances of this particular case for the defence to have 
pleaded a counter-claim in order to be entitled to an order pronouncing in favour of the 
will. The learned counsel for the plaintiff/appellant had agreed in limine to settle the 
issue to be tried, and had in fact framed the wording of the agreement, as one relating 
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only to the question of validity of the will. In the circumstances, therefore, we see no 
reason to vary the order which the learned Chief Justice did make, namely, an order 
pronouncing in favour of the will dated 21st January, 1969 and made and executed on 
25th June, 1969. The appeal is accordingly dismissed with costs to the respondents 
assessed at N270.

Appeal dismissed.

NELSON V AKOFIRANMI

[1962] 1 SCNLR 252.

ADEMOLA, C.J.F. (Delivering the Lead Judgment): This is an appeal against the 
judgment of Bellamy, J. declaring invalid a Will dated 17th June, 1955, made by Bishop 
Lionel Aderonmu Randle who died at Mushin in Lagos on the 16th January, 1957.

The plaintiffs were appointed executor and executrix under the said Will. They 
applied for a grant to them of the Probate of the Will. The 1st plaintiff was a cousin of the 
deceased whilst the 2nd plaintiff was the deceased’s wife by native law and custom.

The defendant was the testator’s daughter by his wife married under the Marriage 
Ordinance, but she died about 36 years ago. The daughter entered a caveat prohibiting 
the grant of probate to the plaintiffs and contended that the Will was not genuine in that 
it was not signed by the testator who, she said, was ill, very old and feeble.

Despite the contention of the defendant about the genuineness of the Will and in 
spite of her denial of her own signature on the Will - a point which is to be lamented - the 
learned Judge found that the Will was not a forgery and that it was prepared on the 
instructions given by the testator and signed by him by his thumb mark (his right arm 
and right leg were paralyzed), and also signed by the witnesses named therein, and by 
the defendant herself, who was also present at the execution. It was, however, on the 
execution of the Will that the learned Judge found the Will invalid. This is what he said:

“It is clear to my mind that before a document can be admitted to probate it has to 
be a testamentary document, complying with the requirements of the Wills Acts, 1837 
and 1852. To my judgment, the document of the 17th June, 1955, Exhibit “A”, is not 
entitled to probate because the testator signed it with his mark after the witnesses had 
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signed their names, contrary to the provisions of section 9 of the Wills Act.”

It appears evidence was contradictory about the execution of the Will. There was 
evidence by one witness for the appellants that the testator signed the Will before the 
witnesses had attested it; whilst a 2nd witness for the appellants gave evidence that the 
testator executed the Will after the witnesses to the Will had subscribed their signatures. 
The learned trial Judge, it appears, believed the evidence of the witness who stated that 
the execution by the testator took place after the two witnesses had attested their 
signatures. From this judgment, the appellants have now appealed.

Counsel for the appellants submitted before us that the learned trial Judge had 
allowed a wrong standard of proof in arriving at his conclusion. He made it clear he was 
not quarrelling with the law as applied by the learned trial Judge, but he submitted that 
great weight should have been placed on due execution; as everything that need be done 
had been done and the Will appeared to be in proper form, the learned Judge, Counsel 
urged should have found in favour of the Will.

Section 9 of the Wills Act (1 Viet. c.26) which deals with execution of Wills, enacts 
as follows:

“IX. And be it further enacted, that no Will shall be valid unless it shall be in 
writing and executed in manner hereinafter mentioned: (that is to say), it shall be signed 
at the foot or end thereof by the testator or by some other person in his presence and by 
his direction; and such signature shall be made or acknowledged by the testator in the 
presence of two or more witnesses present at the same time and such witnesses shall 
attest and shall subscribe the Will in the presence of the testator, but no form of 
attestation shall be necessary.”

The ordinary and precise interpretation of this section of the Wills Act in so far as 
it affects this case is that the Will must be signed by the testator before the witnesses, at 
least two, who must be together at the time and in the presence of each other, subscribe 
to the testator’s signature.

Now, what are the bare facts in this case? The testator, who was an old man of 
about 84 at the time of making his Will, had received a very good education and was very 
energetic in his days; he was a bishop in the African Church. He felt, and rightly too, that 
at his age the time had come when he must put his house in order. In the first place he 
had only one daughter (married) by a lawful wife who died over 35 years ago. Since the 
death of that wife he had taken unto himself a wife (2nd plaintiff), apparently married to 
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him by Native law and Custom and who had been with him for 28 years at the time of the 
making of the Will. There can be no doubt that the daughter was not a frequent visitor to 
the house and apparently not on very good terms with the step-mother. The testator 
himself, as indicated in his Will, felt deeply grateful for the care, help and comfort he had 
received in the hands of the woman who was then advanced in age and had no issue. He 
therefore summoned one of his trusted parishioners, a Mr. Cole, to his bedside, where he 
was lying paralyzed in his right hand and his right leg but otherwise fully conscious. To 
Mr. Cole he dictated his Will, to whom he gave a piece of paper and urged him to take 
down his Will which he was later to type out and bring to him on a certain date fixed by 
him, namely 17th June, 1955. On the appointed day, the testator had summoned his 
daughter and other relatives to his bedside. On Mr. Cole’s arrival with the typewritten 
copy of the Will, the testator called his relatives including the daughter by his bedside, 
and conducted the ceremony with great solemnity by making Cole read out the Will 
aloud, after which he bade him translate it into Yoruba language for the benefit of all 
present. Present were his daughter (the defendant), Mrs. Bernice Adebisi Okuyiga, Mr. 
Reffel and, of course, Mr. Cole who had prepared the Will and read it. After the signature 
and the attestation, the testator asked Mr. Cole to destroy the draft and to keep the typed 
copy with him. After sometime everybody dispersed. Eighteen months later, indeed on 
the 16th January, 1957, the testator died. The purport of the Will was to devise to his 
daughter (defendant) one house and landed property at 58 Clifford Street, Ebute-Metta, 
for life and the remainder to her children; also two farmlands to her absolutely. To his 
wife the 2nd plaintiff, he devised his house and landed property at 6 Jacob Street, 
Mushin; landed property at Ogbo Village, Onitiri, near Yaba district; also all monies 
standing to his name at the Bank of West Africa, Lagos. To the Church (African Methodist 
Church), he rendered due account with balance to be paid over. He also directed that 
some properties in which he had life interest be surrendered to another Church, as well 
as documents he had in his custody for other beneficiaries. I refer to these in detail to 
show how anxious the testator was that everything should be done with care and 
precision.

Now, as I stated earlier, the question which has arisen is not the capacity of the 
testator to make a Will nor the question of fraud. These had been happily settled by the 
learned trial Judge. The question to be determined was whether the testator signed the 
Will before or after the two attesting witnesses, namely Mrs. Okuyiga and Mr. Reffel. The 
latter was not available to give evidence but Mrs. Okuyiga gave evidence to the effect that 
the testator signed the Will first, then asked his daughter (defendant) to sign, showed her 
where to sign: after this, he asked her (Mrs Okuyiga) and Mr. Reffel to sign, showing each 
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where to sign. Against this evidence, Mr. Cole (who read out the Will and later signed it as 
the writer, interpreter and witness to the testator’s thumb impression), gave evidence to 
the effect that it was after the three witnesses had attested that the deceased put his 
thumb impression. I will refer to the evidence of this witness in order to show that it was 
not safe for the learned trial Judge to have relied very accurately on his recollection of 
the event. This is what he said:

“When I finished reading it the Bishop said that the three people should sign it. The 
Bishop fingerprinted it. The daughter was the first to sign. Then Mrs. Bisi Okuyiga signed, 
then Mr. Reffel fingerprinted it, because Reffel cannot sign. Then the Bishop himself 
fingerprinted it.”

Then he said:

“If I remember rightly, Mrs. Akofiranmi signed first, then Mrs. Okuyiga, and then 
Mr. Reffel put his thumb impression. They were all present in the room at the 
signing...................” Later in his evidence he said:

“At the time the testator put his thumb impression and the attesting witnesses 
signed, page 4 of Exhibit A was blank except for the typing at the top ....................... “

For the execution of the Will, the Court had to rely only on the evidence of these 
two witnesses, namely Mrs. Okuyiga and Mr. Cole. In his judgment, the learned Judge on 
this issue said as follows:

“Having heard the differing stories of these two witnesses, and having to choose 
between them, I say without hesitation that I prefer the version of Mr. Akintola Cole. I do 
not for a moment doubt that both witnesses intended to tell the truth, but Mr. Akintola 
Cole impressed me at once as being dependable and trustworthy. I thought it necessary 
to question him rather closely on matters connected with the drawing of the Will, and I 
was much impressed by his frank answers.”

I cannot agree more with the learned trial Judge about the dependability and the 
trustworthiness of Mr Cole. Obviously the testator himself held him in such a high esteem 
otherwise he would not have entrusted him with such an important and delicate duty as 
the making of his Will. But, with respect, it is not his dependability and his 
trustworthiness alone that are at issue in this matter. It is his memory of events and 
sequence of events which happened four years before the time he was giving evidence. 
Was his evidence to which I have referred above positive and reliable in view of the 
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circumstances? I do not think so. Curiously enough, the learned Judge, as he stated, 
questioned him closely on matters connected with the drawing of the Will itself; but it 
would appear he did not think it important to question him at all about the attestation, 
and yet his evidence stood rather contradictory.

The most important circumstance in this case about the attestation was the act of 
Mr. Cole himself. There is his act against his deposition. He wrote out the Will. He read it 
out; he interpreted it to the hearing of all present. The attestation clause is perfect; he 
wrote it. In it, it was made clear that the testator signed first and then the witnesses 
subscribed in the presence of each other.

I have this Will before me. To show the enthusiasm and intelligent desire to do 
everything regularly, the testator signed (by his thumb impression) the last page of the 
Will on the right at the bottom and at the end of it (apparently trying to comply with the 
wording of Section 9 of the Wills Act, supra), and showed each witness where to sign, at 
the left hand corner above his own signature. This includes the signature of Mr. Cole 
himself, who stated that he signed after him as witness to his thumb impression.

Now, what is the duty of the Court in such a case where two witnesses present at 
the execution gave contradictory evidence? I think it is too much for the Court to say that 
one should be believed against the other where circumstances are such that other facts 
are available to be taken into consideration. In Young and Smith v. Richards, 163 E.R. 443, 
where one of the attesting witnesses to a Will deposed that the Will was attested in the 
presence of the testatrix and the other that it was not, Sir Herbert Jenner said:

“The intention of the testatrix will be defeated unless the Court can determine by 
other evidence that one witness is entitled to greater credit than the other.”

In Blake v. Knight 163 E.R. 821, it was held that positive affirmative evidence by the 
subscribed witnesses of the fact of signing or acknowledging the signature of a testator in 
their presence is not absolutely essential to the validity of a Will. The Court may presume 
due execution by the testator upon the circumstances.

In that case, Sir Herbert Jenner Fust, in his judgment said:

“The first point to consider is, is it absolutely necessary to have positive affirmative 
testimony by the subscribed witnesses that the Will was actually signed in their presence 
or actually acknowledged in their presence; is it absolutely necessary, under all the 
circumstances, that all the witnesses should concur in stating that these facts took place: 
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or is it absolutely necessary, where the witnesses will not swear positively, that the Court 
should pronounce against the validity of the Will? I think these are not absolute 
requisites to the validity of a Will: I think the Court must take into its consideration all 
the circumstances of the case, and Judge from them collectively whether there was not at 
least an acknowledgment of a signature, clearly existing on the face of the Will at the 
time of attestation; I think, under all the circumstances of this case, that the Court can 
have no doubt that that is what has taken place here . . . . . . . . . . . . . .

“ The cases to which I have referred so far are cases where it was in dispute 
whether or not the testator himself signed the Will in the presence of the attesting 
witnesses in accordance with Section 9 of the Wills Act. I now turn to cases bearing on 
this appeal, where there is a dispute whether the testator signed before or after the 
attesting witnesses. The same principles are applied as in the earlier cases. There is the 
case of Cooper v. Bockety 163 E.R. 855. In that case, a Will was held, in the circumstances, 
to have been signed before the witnesses subscribed, although one witness deposed that 
the testator signed after he and his fellow witness had subscribed, and the other deposed 
that the part of the Will where the signature of the testator was written, was blank when 
she subscribed. Despite the evidence of the two principal witnesses against, Sir Herbert 
Jenner Fust, having considered the facts, said:

“The Court will decide on the fact of due execution, by considering the evidence 
with reference to the probable circumstances. . . . . . . . . . . . . . . . . . . . . . . . . . ..

In Wright v. Sanderson, (1884), 9 P.D. 149 where the codicil to a Will bears the 
testator’s signature, although the attesting witnesses swore to it that they did not see him 
sign, the President pronounced for the validity of the codicil. Affirming the decision on 
appeal, the Earl of Selborne, L. C. said (at page 156 of the report):

“In the present case (as in others of the same kind) there is neither any suspicion of 
fraud nor any ground for calling in question the integrity of the witnesses. They gave 
their evidence between four and five years after the date of the transaction, a distance of 
time after which, as in “Blake v. Knight, it might reasonably be expected that their 
recollection would be imperfect.”

Fry, L.J. at page 163 of the Report, added the following:

“The codicil propounded is ex facie perfectly regular as regards all the formalities 
of signature and attestation. The presumption omnia rite esse acts, therefore, applies to 
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the codicil.

But the conduct of the testator, both in the preparation of the codicil and in the 
calling together of his witnesses, shows an anxious and intelligent desire to do everything 
regularly. That fact strengthens the presumption. That presumption is not, in my opinion, 
rebutted by the evidence of the two witnesses who think that the testator did not sign in 
their presence, for these witnesses were somewhat nervous and flurried on the occasion, 
and are accordingly confused and forgetful in the witness-box . . . . . .

The decisions cited in argument, and referred to by the Lord Chancellor, spew that 
the judges who have presided over the Court of Probate have long been accustomed to 
give great weight to the presumption of due execution arising from the regularity ex 
facie of the testamentary paper produced, where no suspicion of fraud has occurred. In 
so doing they have, in my opinion, acted rightly and wisely.”

The conclusion to which I have come in this appeal is that the learned trial Judge 
was more concerned with the evidence of one witness as against the other instead of his 
taking into account the whole circumstances of the case. Unfortunately the witness upon 
whom he relies cannot even be said to have given positive and reliable evidence 
concerning the due execution of the Will; he spoke to his recollection and belief. As in 
Blake v. Knight (supra) the Court cannot give implicit credence to the evidence of this 
witness, because it appeared he did not recollect the circumstances sufficiently to speak 
with accuracy. In Blake v. Knight (supra) the Court pronounced against the recollection of 
three witnesses, in favour of the validity of the Will, and from the whole circumstances 
of the case held that the witnesses were mistaken. In the present appeal, the learned 
Judge in the Court below gave no consideration whatever to any circumstance.

My view of the matter is that where evidence of witnesses conflict in these matters, 
it is the duty of the Judge to take into consideration the whole circumstances of the case 
in deciding whether or not the Will is valid.

Having taken into consideration all the particular formalities observed by the 
testator, his conduct and the calling together of his witnesses, the reading of the Will and 
interpreting it to them, his act in pointing out where each witness should sign after 
signing himself at the bottom and end of the paper, the formal and correct attestation 
clause which was read out, and all other circumstances to which I have earlier referred, 
the presumption omnia rite esse acta is not rebutted and should apply.

I would therefore allow this appeal, set aside the judgment of the Court below and 
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will pronounce in favour of the Will. I do hereby order that it be admitted to probate.

Costs of the plaintiffs and the defendant in the Court below will be fixed and paid 
out of the Estate as ordered by the Judge. Costs in this Court will be 55 guineas in favour 
of the appellants and 20 guineas to the respondent, all to be paid out of the Estate.

BRETT, F. J.: I agree, and if I add a few words of my own it is out of respect for 
Bellamy, J., whose finding of fact we are reversing, and in order to express my full 
concurrence with what my Lord has said about the integrity of Mr Cole as a witness. 
Nothing in our decision reflects adversely in any way on Mr Cole.

The purpose of s.9 of the Wills Act is to prevent fraud and there can be no 
suggestion that it has received the decorous disregard which Lord Sumner once said had 
been the lot of the Limitation Act, 1623. However, it is a lamentable thing if a statute 
designed to ensure that the intention of a testator is reliably ascertained becomes an 
instrument for defeating that intention and, as was pointed out in Wright v. Sanderson, 
to which my Lord has referred, once the possibility of fraud is excluded the courts most 
experienced in these matters have applied a strong presumption that a Will purporting 
to have been executed in accordance with the statute has been so executed. If this had 
been an action at common law I should have hesitated to reverse the finding of Bellamy, 
J., that Mr. Cole’s recollection of the order in which events took place was more reliable 
than Mrs. Okuyiga’s, and I think, with respect, that where Bellamy, J., erred was in 
treating the issue as if it fell to be determined on the principles applicable to an ordinary 
issue of fact in an action at common law and in failing to give effect to the presumption 
which experience has led the Judges of the Probate Division to apply. It is for this reason 
that I concur in allowing the appeal.

TAYLOR, F.J.: I concur.

Appeal Allowed. Will admitted to probate.
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WEEK 16: WILLS AND CODICILS 2

MRS. ALERO JADESIMI

V.

1.         MRS. VICTORIA OKOTIE-EBOH

2.         DR. (MRS) C.R. AKELE

3.         JOHN OKOTIE-EBOH

[1996] 2 NWLR (Pt. 429) 128

UWAIS, C.J.N. (Delivering the Leading Judgment): By a writ of summons Taken out of the 
High Court of Lagos State holden at Lagos, the appellant, as plaintiff, claimed against the 
respondents, as defendants, as follows as per her Amended Statement of Claim:

"(a)     That the Court shall pronounce for the force and validity of the last will and 
testament dated the 21st day of August, 1947 of Chief Festus Samuel Okotie-Eboh, 
formerly known and called Festus Sam Edah) late of Ogorode, Sapele, Bendel State 
deceased, who died on the 15th day of January, 1966; and

(b)      That the Court shall revoke the grant of the said Letters of Administration of 
the Estate of the said deceased dated the 24th day of June, 1971."

The facts of the case, which are not in dispute, are briefly thus. The deceased, Chief 
Festus Samuel Okotie-Eboh was a son to an Itsekiri father and an Urhobo mother. In 
1942 he got married to the t st respondent according to Itsekiri native law and custom. 
The appellant as well as the 2nd respondent are the children of the marriage. There are 
of course other offsprings of the deceased, of whom the 3rd respondent is one, who were 
born by women that were not married to the deceased.

In 1947 the deceased made a will at Sapele (Exhibit P 1) which was signed by Chief 
Egboro (P.W. 2) and Mr. Okitikpi (P.W. 3) as witnesses. The will was dated the 21st day of 
August, 1947 and was deposited at the Probate Registry of the High Court of Lagos State 
since, as at that date, that was the only Probate Registry existing in Nigeria.
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In March, 1961, whilst the customary marriage was subsisting the deceased and 
the 1st respondent decided to re-marry or rather re-affirmed their marriage by going to a 
Marriage Registry in Lagos where they got married under the Marriage Act, Cap. 115 of 
the Laws of the Federation of Nigeria, 1958.

On 15th January, 1966, the deceased, who had been a minister of the Federal 
Government of Nigeria, was killed during a military coup d'etat which overthrew the 
Government. Sometime in 1971 the appellant together with the 1st, 2nd and 3rd 
respondents, applied to the High Court of the then Bendel State for the grant of Letters of 
Administration to enable them administer the proprieties of the deceased in that State. 
The Letters of Administration were granted. In order that they might be able to 
administer the estate of the deceased in Lagos State, they got the Letters of 
Administration issued by the High Court of Bendel State, resealed sometime in 1972 at 
the High Court of Lagos State. By agreement between them, the appellant and the 1st 
respondent were to administer the estate in Lagos State while the 2nd and 3rd 
respondents were to administer the estate in Bendel State. All the children of the 
deceased, who were known to the appellant, were maintained by the administratrixes 
and administrator from funds received from the estate of the deceased.

At the time of applying for Letters of Administration the parties to this case were 
not aware that the deceased had made a will. According to the evidence adduced by the 
appellant and 1st respondent, sometime in 1974 it was discovered that the deceased 
made a will in 1947 and that the will was deposited at the Probate Registry of the High 
Court of Lagos State. Whilst accepting that a will was made in 1947 by the deceased, 2nd 
respondent called evidence to show that there was another will made by the deceased in 
1964 and that both the 1947 and 1964 Wills were discovered in a safe kept in the room of 
the deceased at Sapele. Mr. Lawrence Okotie-Eboh (D.W. 4) who was a witness called by 
the 2nd respondent testified that both the 1947 and 1964 wi I is were opened and read in 
1970 at a family meeting called for that purpose, and that the 1st respondent gave the 
assurance that she would continue to look after all the children of the deceased. That as a 
result of the assurance the two wills were destroyed by being tom to pieces and thrown 
away. However, the learned trial Judge (Agoro, J., as he then was) found that the issues 
joined by the parties on the pleadings which were for him to decide were as follows:

(i)       Whether the High Court of Lagos State has jurisdiction to entertain the action 
in this suit.

(ii)      Whether the will, Exhibit P1 dated 21stAugust,1947of Late Chief Festus 
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Samuel Okotie-Eboh formerly known as Chief Festus Sam Edah was duly executed as 
required by law.

(iii)     Whether the will, Exhibit P1 dated 21st August 1947 of Late Chief Festus 
Okotie-Eboh formerly known as Chief Festus Sam Edah could be regarded as revoked by 
operation of law by reasons of the fact that the previous marriage in 1942 to the first 
defendant under Native Law and Custom was later on 3rd March, 1961 re-affirmed by 
another marriage between the same parties under the Marriage Act, Cap. 115, Law of the 
Federation of Nigeria and Lagos 1958. 

(iv)     Whether the Customary Laws of Urhobo and/or Itsekiri in the Bendel State of 
Nigeria could operate to invalidate and render void the will, Exhibit P1 dated 21st 
August, 1947 of Late Chief Festus Samuel Okotie-Eboh formerly known as Chief Festus 
Sam Edah. 

(v)      Whether the action in this Suit was properly constituted by reason of the fact 
that the plaintiff herein is also the same person shown as the 4th defendant in the Suit."

The learned trial Judge held that he had jurisdiction to hear the suit and that the 
1947 will (Exhibit P 1) was validly made by the deceased. He further held that Exhibit P1 
was not revoked by virtue of "the marriage on 3rd March, 1961 between the same parties 
(Late Chief Okotie-Eboh and the first defendant) under the Marriage Act, Cap. 115, 1958." 
He answered the fourth issue also in the negative. With regard to the fifth issue he held 
that the action was properly constituted since the appellant was a devisee under the will 
and an administratrix of the Letters of Administration granted in Bendel State and 
resealed in Lagos State respectively. The learned trial Judge concluded his judgment in 
favour of the appellant as follows:

"Finally, in view of the decisions which I have reached on the issues raised on the 
pleadings filed in this action and for the reasons stated herein, I hereby pronounce for 
the force and validity in solemn form of law that the will marked Exhibit P 1 dated 21st 
August, 1947 was duly executed by late Chief Festus Samuel Okotie-Eboh formerly 
known as Chief Festus Sam Edah as required by the Wills Act 1837 of England which was 
the applicable law. There will be consequential order that the re-sealing in the Lagos 
State of the Letters of Administration (Without Will) dated 24th June, 1971 granted by the 
Probate Registry of the High Court of the then Mid-Western State now Bendel State, be 
and is hereby revoked forthwith. In view of the special circumstance of this matter, it is 
ordered that the parties shall bear their own costs of the present action."
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Dissatisfied with this decision, the 2nd and 3rd respondents appealed to the Court 
of Appeal. In allowing the appeal, the lower Court (Achike, Kalgo and Tobi, J.J.C.A.) 
concluded its judgment, per Achike, J.C.A. who delivered the lead judgment, with which 
the other Justices concurred, as follows:

"However, in view of the conclusion reached earlier in this appeal that the 
subsequent marriage in 1961 under the Marriage Ordinance, now Act, between the late 
Chief Okotie-Eboh and the 2nd respondent (i.e. Mrs. Victoria Okotie-Eboh) revoked the 
1947 will of the deceased, Chief Okotie-Eboh, by the operation of section 18 of the Wills 
Act, 1837, it follows that this appeal succeeds and it is allowed. Accordingly, the judgment 
of Agoro, J. (as he then was) delivered on 24th May, 1988 is hereby set aside.

I make no order as to costs."

In turn, the appellant herein felt aggrieved and brought the present appeal 
formulating only one issue for our determination. The issue reads:

"Whether or not the Will of Chief Festus Samuel Okotie-Eboh duly executed by him 
on 21st August, 1947 has been revoked by operation of law by his subsequent Marriage 
under the Marriage Act in 1961 to the same woman to whom he had been lawfully and 
continuously married under customary law since 1942 up to the date he executed the 
Will and until his death in 1966."

The 1st respondent herein Mrs. Victoria Okotie-Eboh is unrepresented and no 
brief of argument has been filed by her or on her behalf. The 2nd respondent filed her 
brief of argument adopting the issue for determination formulated by the appellant and 
complaining that the appellant has shifted ground in this Court from her contention in 
the Court of Appeal. I will come to this later. The 3rd respondent also formulated a single 
issue for determination in his brief of argument. The issue is slightly at variance with the 
one raised by the appellant. It states:

"Whether or not the Will of Chief Festus Samuel Okotie-Eboh said to be executed 
by him in Sapele on the 21st of August, 1947 has been revoked by operation of law by his 
subsequent marriage under the Marriage Act in 1961 to the 1st defendant/respondent to 
whom the said Chief Festus Samuel Okotie-Eboh has been married under customary law, 
1942."

Mr. Kehinde Sofola, learned Senior Advocate has conceded in the appellants brief 
of argument as well as in his oral submissions that the Wills Act, 1837, of England, 
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applies to this case as a Statute of general application. However, his contention is 
whether it is proper, in the circumstances of this case and indeed Nigeria, that the 
provisions of section 18 of the Wills Act should apply to Exhibit P1 since the peculiar 
circumstances of the present case could not have been contemplated by the Parliament 
in England when it enacted the 1837 Act. He argued that the Court of Appeal (Per Achike, 
J.C.A.) could not be correct when it held that the Will made by the deceased stood 
revoked by the application of the Provisions of section 18 of the Wills Act, 1837. In 
support of the argument, Learned Senior Advocate submitted that three different 
statutory provisions need to be considered in determining the issues joined in this case. 
They are, namely, Section 18 of the Wills Act; section 32 of the Interpretation Act, Cap. 
192 of the Laws of the Federation of Nigeria, 1990 and sections 11 and 47 of the Marriage 
Act, Cap. 115, of the Laws of the Federation of Nigeria, 1958. He canvassed that the British 
Parliament while passing the Wills Act, 1837 could not have contemplated the situation 
created by the Marriage Act, Cap. 115, for Nigeria. Consequently, he submitted that, the 
provisions of the Wills Act, 1837 ought to be applied only if the local circumstances so 
permit. He argued further that had the deceased been lawfully married under the 
Marriage Act to the 1st respondent at the time of executing Exhibit PI, then, the 
provisions of the Wills Act, 1837 would have applied fully and have effect as 
contemplated by the British Parliament in 1837. Learned Senior Advocate submitted that 
it was to avoid the type of absurdity created by the provisions of the Wills Act, 1837 that 
the Nigerian Legislature enacted the provisions of Section 32 of the Interpretation Act, 
Cap. 192. He argued that the incidents of marriage confer status, so that one cannot be 
partly married and partly unmarried as the outright application of the provisions of 
Section 18 of the Wills Act, 1837 would bring about. The status of being married under 
Islamic Law or Customary Law is well recognized in this country and such marriages 
should not be accorded any status that is inferior to that of marriages under the Marriage 
Act, Cap. 115. He submitted that it is a notorious fact in this country that persons who got 
married under the Marriage Act do choose to go through a customary or Islamic Law 
Marriage thereafter. He submitted that there is nothing wrong in law with such 
subsequent marriage. Learned Senior Advocate made reference to the provisions of item 
60 of part 1 to the Second Schedule of the Constitution of the Federal Republic of Nigeria, 
1979, Cap 62 of the Laws of the Federation of Nigeria, 1990, to buttress his argument. He, 
therefore, submitted that a marriage according to the Marriage Act, Cap. 115 after going 
through a customary marriage is simply a surplusage.

Still in further argument, Mr. Sofola, submitted that the interpretation given by the 
Court of Appeal to the provisions of Section 18 of the Wills Act, 1837 has led to absurdity. 
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By the canon of interpretation of Statutes, such absurdity ought to be avoided because it 
had the result of holding that the deceased was not lawfully married to the 1st 
Respondent until 1961 when the marriage under the Marriage Act, Cap. 115 took place. 
To further emphasize the absurdity alleged, learned Senior Advocate submitted that the 
decision of the Court below had rendered all the acts performed by the deceased and the 
1st respondent together as husband and wife since 1942 up to 1961 ineffective, null and 
void, so that even the appellant and 2nd respondent, who are the product of the 
association between the deceased and the 1st respondent, would be considered to be 
bastards. This, he contended, is contrary to Nigerian laws which provide that the 
relationship between the two persons was lawful and that the children of the 
relationship have full legal capacities as such.

To further support his contention, Mr. Sofola stated that the Wills Act, 1837 made 
the provisions under Section 18 thereof in order to protect a woman who married a man 
after the latter had made a Will. It is in order to avoid any mischief which section 18 
might bring about that section 177 of the Law of Property Act, 1925 of England was 
enacted. He cited the following cases in support of his submissions. Home Building and 
Loan Association v. Blaisdell (1934) 290 US 398, 78 L ED 417; Ifezue v. Mbadugha & Anor 
(1984) 1 SCNLR 427;(1984) 1 All NLR 256 at Pp. 269 and 279; A-G v. Lockwood (1842) 2 M & 
W 191 at P. 195; Mobil v. Federal Board of Inland Revenue (1977) 3 SC 53 at P. 74 and 
Ogbunyiya v. Okudo (1979) 6-9 SC 32 at Pp. 48-49.

In reply, Mrs. Obe learned counsel for the 2nd respondent argued, in the brief of 
argument which she filed on behalf of her client, by referring to section 15 of the Wills 
Law Cap. 141 of the Laws of Lagos State, 1973 which provides in part as follows:

"Every will made by a man or woman shall be revoked by his or her marriage 
(other than a marriage in accordance with customary law) and contending that a 
Marriage contracted under the Marriage Act between two persons who are already 
lawfully married under customary or religious law, provided that neither of such 
persons is married to a third party under customary law, is valid. She therefore 
submitted that local circumstances permit the application of section 18 of the Wills Act, 
1837, and that section 32(b)(ii) of the Interpretation Act, does not exclude the application 
of the Wills Act, 1837.

Learned counsel further referred to sections 11, 33, 35 and 47 of the Marriage Act 
Cap. 115 of the Laws of the Federation of Nigeria 1990 to submit that it is the Marriage 
Act that recognizes the validity of Islamic and Customary Marriages and not Item 60 of 
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Part I of the Second Schedule to the 1979 Constitution, Cap. 62. She stated that although 
neither customary nor Islamic nor Act Marriage is superior or inferior to the other 
different types of Marriage carry different rights and obligations and confer different 
benefits and have different effects. She disagreed with the argument that going through 
different marriages is mere surplusage, as contended by the appellant, but that it is an 
indication that the parties concerned choose to have all the different benefits and 
obligations attached to such marriages. She argued that no injustice or absurdity or 
unwholesomeness will or did result from interpreting and applying the provisions of 
section 18 of the Wills Act, 1837 as was done by the Court of Appeal. Learned counsel 
submitted that the provisions of section 18 are clear and unambiguous and. therefore, 
should be taken to have perfectly expressed the intention of the legislature. She finally 
canvassed that the provisions of section I S of the Wills Act, 1837 apply in Nigeria 
notwithstanding that Islamic and Customary Law Marriages and subsequent marriages 
under Marriage Act might be valid.

Mr. Odebola learned counsel for the 3rd respondent has argued in the brief of 
argument, which he filed on behalf of his client, that the Wills Act, 1837 is a statute of 
general application as decided by this Court in Idehen v. Idehen (1991) 6 NWLR (Pt.198) 
382 at p.416. He submitted that section 18 of the Wills Act 1837 is very clear and 
unambiguous. Similarly the provision of section 32 of the Interpretation Act, Cap. 192 
and those of sections 11 and 47 of the Marriage Act are unambiguous. He contended that 
when all these sections of the Acts are read together they do not create any ambiguity. 
Learned counsel argued further that a marriage contracted under the Marriage Act is a 
monogamous marriage. Therefore, the provisions of section 18 of the Wills Act will apply. 
By virtue of sections I t and 47 of the Marriage Act, the customary marriage, which by 
nature is polygamous, becomes monogamous and therefore makes the provisions of 
section 18 of the Wills Act, 1837 applicable. It follows, therefore, he canvassed, that the 
subsequent marriage entered in 1961 between the deceased and 1st respondent had the 
effect of revoking the Will made by the former in 1947.

Although the 3rd respondent did not raise any preliminary objection on whether 
the appellant can present a case in this Court which is different from the case he 
presented in the Court below, he argued on the authority of Ajide v. Kelani (1985) 3 
NWLR (Pt. 12) 248 at p. 251 that the appellant should not be allowed to present a new 
case before us.

I now turn to the objection raised by the 2nd respondent to which I have earlier 
referred. As a general rule an appellant will not be allowed to raise a question which was 
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not raised or tried or considered by the trial court or the Court below; but where the 
question involves substantial points of law, whether substantive or procedural, and it is 
plain that no further evidence could have been adduced which would affect the decision 
of the points, then, the Court will allow the question to be raised and the point taken in 
order to prevent an obvious miscarriage of justice -See: Ahinahina v. Kojo Enyimadu 
(1953) A.C. 207 at p. 215; Shonekan v. Smith (1964) All NLR 168 at p. 173; Akpene v. 
Barclays Bank of Nigeria & Ana). (1977) 1 SC 47 and A-G of Oyo State v. Fairlakes Hotels 
Ltd. (1988) 5 NWLR (Pt.92) 1 at p. 14.

Furthermore, Order 6 rule 5(1) of the Supreme Court Rules, 1985, as amended 
provides as relevant thus:

.”....... if the appellant intends to apply in the course of the hearing for leave to 
introduce a new point not taken in the court below, this shall be indicated in the brief."

The first point to be considered is whether the appellant in this case has 
introduced a new point which was not taken in the Court below. This is not the point 
raised by Mrs. Obe. Rather her contention is that the appellant has shifted ground in this 
Court from his argument in the Court of Appeal where he argued that the provisions of 
Section 18 of the Wills Act, 1837 were applicable by virtue of Section 177 of the Law of 
Property Act, 1925. Learned counsel for the 2nd respondent has not cited any authority 
or rule of court which supports her contention. However, learned counsel for 3rd 
respondent also identified himself with her submission. I am not myself aware either of 
such authority or rule. It is to be noted that the argument of a party in the Court below 
need not necessarily be the same with his argument in this Court because the appeal in 
the Court below is invariably an appeal against the decision of a trial court, while the 
appeal in this Court is a complaint against the decision of the Court of Appeal. It is not 
always that the decisions of the trial court and the Court below become the same. They 
may be diametrically opposed as, indeed, is that case with the present appeal. In such a 
situation the argument to be presented by a party in this Court may differ from the 
argument canvassed in the Court of Appeal. This is made clearer by the fact that the 
premises on which the two decisions below were arrived at may be at variance. Again 
the appellant here, under that situation, may not be the appellant in the Court of Appeal 
but respondent and so his argument in the Court below as a reply should not be expected 
to be presented in this Court. I therefore, see nothing wrong with the presentation of the 
appellant's appeal before us. See: Ogunsola v. NICON (1996) 1 NWLR (Pt.423) 126 at p. 
136. Suppose the view which I have taken on this matter is wrong; this court has the 
inherent and statutory power under Section 22 of the Supreme Court Act, Cap. 424 of the 
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Laws of the Federation of Nigeria, 1990 and Order 8 rule 12 of the Supreme Court Rules, 
1985, to allow the appellant to raise the point complained against even if he had not 
applied for leave to do so under Order 6 rule 5(1)(b) of the Supreme Court Rules, 1985, as 
amended. This is because the point the appellant has raised in the issue formulated in his 
brief of argument raises substantial question of law and our failure to consider it is likely 
to occasion miscarriage of justice:- See: Akpene v. Barclays Bank of Nigeria & Anor 
(supra) and A-G of Oyo State v. Fairlakes Hotel Ltd. (supra) at Pp. 32, 49H and 57A.

I think it is necessary and indeed important at this stage to determine the statutory 
provisions applicable to this case. Counsel for all the parties have jointly and severally 
referred to and rely on the provisions of the following enactments in both their oral 
arguments and their briefs of argument - (1) Wills Act, 1837 of England (2) Wills Law, 
Cap. 133 of the Laws of Western Nigeria, 1959 (3) Wills Law Cap 141 of the Laws of Lagos 
State, 1972 (4) Law of Property Act, 1925 of England (5) Interpretation Act, 1964 (6) 
Interpretation Act, Cap. 89 of the Laws of the Federation of Nigeria, 1958 (7) 
Interpretation Act, Cap. 192 of the Laws of the Federation of Nigeria, 1990 and (8) 
Marriage Act Cap. 115 of the laws of the Federation of Nigeria, 1958.

It is not in dispute that the deceased made his will (Exhibit P1) on the 21st day of 
August, 1947. That the law applicable to the will is, as at the date of its execution, the 
Wills Act, 1837 of England, being a statute of general application. It is also not in dispute 
that the deceased and the 1st respondent who were earlier married under Itsekiri 
customary law went into another Marriage in Lagos under the provision of the Marriage 
Act, Cap. 115 in 1961. Therefore, at the time of the death of the deceased in 1966 the Act, 
and not the customary law, was the Jaw applicable to his marriage with the 1st 
respondent. The appellant filed her suit in the High Court of Lagos State on the 3rd day of 
August, 1984 (as per her Writ of Summons). As at that date the law applicable in Lagos 
State with regard to the application of statutes of general application was the law 
(Miscellaneous Provisions) Law, Cap. 65 of the Laws of Lagos State, 1973. However, Lagos 
State being part of the erstwhile Western Region of Nigeria, when the Wills Law No. 28 of 
1958 was enacted for the Western Region of Nigeria, the Wills Act 1837 ceased to apply to 
that Region with effect from 24th July, 1958. Therefore, the provisions of the Law 
(Miscellaneous Provisions) Law, Cap. 65, which came into force on 20th January, 1964 do 
not apply to the Wills Act 1837 as a statute of general application in view of the 
provisions of section 2 subsection (1) of the Law (Miscellaneous Provisions) Law, Cap. 65 
which states:

(l)       Subject to the provisions of this section and except insofar as other provision 
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is made by any Federal or State enactment, the common law of England and the 
doctrines of equity, together with the statutes of general application that were in force in 
England on the first day of January, 1900 shall be in force in the Lagos State.

It follows that in interpreting the Wills Act, 1837 recourse has to be made to the 
law in pari materia which preceded the law (Miscellaneous Provisions) Law, Cap. 65, and 
that is the repealed Interpretation Act, Cap. 89 of the Laws of the Federation of Nigeria 
and Lagos, 1958, (which came into force on the 9th day of November, 1939). However, 
this is a distinction without a difference since the Law (Miscellaneous Provisions) Law, 
Cap. 65, is mutatis, mutandis the same as the Interpretation Act, Cap. 89.

Now section 11 subsection (1) (d) and section 47 of the Marriage Act, Cap. 115 
provide:

"11(I)  The registrar, at any time after the expiration of twenty-one days and before 
the expiration of three months from the date of the notice, upon payment of the 
prescribed fee, shall thereupon issue his certificate as in Form C in the First Schedule: 
Provided always that he shall not issue such certificate until he has been satisfied by 
affidavit:- .

(d)      that neither of the parties to the intended marriage is married by native law 
and custom to any person other than the person with whom such marriage is proposed 
to be contracted."

"47.    Whoever contracts a marriage under the provisions of this Act, or any 
modification or re-enactment thereof, being at the time married in accordance with 
customary law to any person other than the person with whom such marriage is 
contracted, shall be liable to imprisonment for five years."

The foregoing provisions establish that it is lawful for parties married under 
customary law to contract a marriage under the Marriage Act and that it is an offence 
punishable with imprisonment for a person married under customary law to get married 
under the Act to a third party. But section 18 of the Wills Act, 1837 provides:

"18.    Every will made by a man or woman shall be revoked by his or her marriage 
except a will made in exercise of a power of appointment when the real or personal 
estate thereby appointment would not in default of such appointed pass to his or her 
heir, executor or administrator or the person entitled as his or her next of kin under any 
written law relating to the distribution of the estate of persons dying intestate."
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The question is: is the will of the deceased made in 1947 revoked following his 
contracting a valid marriage with the 1st Respondent in 1961 in accordance with the 
provisions of the Marriage Act, Cap. 115? his the contention of the Appellant that the will 
has not been affected by the provisions of section 18 of the Wills Act, 1837. However, the 
2nd and 3rd Respondents contend otherwise. The trial court found that the will was 
valid, but the Court of Appeal found that the will had become revoked as a result of the 
1961 marriage. It held as follows, as per Achike, J.C.A: "It seems to me, therefore, that the 
combined effect of sections 11(i) (d) (sic) and 47 of the Marriage Act is that there is no 
prohibition of marriage under the said Act between two persons who are already 
married to each other under customary law .........

It seems tome therefore that where the same parties have already gone through a 
form of marriage under customary law and subsequently went through a marriage 
under the Marriage Act the second marriage is valid as a monogamous marriage and 
would be so recognized in countries where monogamous marriages predominate. The 
marriage under the Marriage Act, as it were, converts the customary marriage that was 
potentially polygamous to a monogamous marriage which, no doubt, is the form of 
marriage contemplated under section 18 of the Wills Act, 1837."

So far so good, but the learned Justice of the Court of Appeal concluded thus: 

"Applying the unambiguous provisions of section 18 of the Wills Act, 1837, to the 
circumstance of this case I am satisfied that the will made in August, 1947, Exhibit PI, was 
revoked by the 1961 Marriage between the late Chief Festus Okotie-Eboh and the 2nd 
Respondent (now 1st Respondent)."

Although the learned justice adverted to the provisions of section 45 of the 
Interpretation Act, Cap. 89 of the Laws of the Federation of Nigeria, 1958, he nevertheless 
arrived at the aforementioned conclusion.

Now section 45, subsections (1), (2) and (3) of the Act in question, which are the 
subsections pertinent to this case, state as follows:

"45(1) Subject to the provisions of this section and except insofar as other provision 
is made by any Federal law; the common law of England and the doctrines of equity 
together with the statutes of general application that were in force in England on the 1st 
day of January, 1990, shall be in force in Lagos and, in so far as they relate to any matter 
within the exclusive legislative competence of the Federal legislature, shall be in force 



153

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

elsewhere in the Federation

(2)      Such imperial laws shall be in force so far only as the limits of the local 
jurisdiction and local circumstances shall permit and subject to any federal law.

(3)      For the purpose of facilitating the application of the said Imperial laws they 
shall be read with such formal verbal alterations not affecting the substance as to names, 
localities, courts, officers, persons, moneys, penalties and otherwise as may be necessary 
to render the same applicable to the circumstances."

It appears to me from the provisions of section 45 of the Interpretation Act, Cap. 89 
that although statutes of general application are applicable, nevertheless their 
applicability is not without limitations. It is clear from the provisions of subsection (2) 
(supra) that the application of the statutes could be curtailed by local circumstances as 
well as local jurisdictions. In the present case the deceased is to betaken to have known 
all the laws in question referred to above. That is the fallacy of law. If it was his 
intentions, after contracting the 1961 marriage under the Marriage Act, Cap. 115, that he 
would vary or change or even revoke Exhibit PI, he would have taken such a step long 
before he was killed in 1966. However, he did nothing of the sort. It must, therefore, 
betaken that he had intended that the will should remain in force irrespective of the 1961 
marriage.

It is a matter of common knowledge that most people in Nigeria who contract 
marriages under the Marriage Act, undergo a form of customary marriage earlier as a 
matter of practice and adherence to the custom of their forefathers. Some refer to such 
practice as "traditional engagement" while others simply refer to it as solemnization of 
customary marriage. It is never intended by the practice that the marriage under the 
Marriage Act should nullify the customary marriage or engagement but rather that it 
would supplement the practice or custom. The parties are of course aware that by 
applying the Marriage Act to their relationship, their marriage would become 
monogamous. However, it is matter of common knowledge that inspite of the 
punishment provided under section 47 of the Marriage Act against any of the parties 
entering another customary marriage, the male folk in particular observe the restriction 
more in breach than obedience with impunity. In my opinion, therefore, the 
circumstances of Nigeria militate against the application of section 18 of the Wills Act, 
1837 to nullify a will made prior to contracting a marriage under the Marriage Act. In 
holding this view I am further strengthened by the fact that section 15 of the Wills Law of 
Western Nigeria, Cap. 133 of the Laws of Western Nigeria, 1959, which contains the same 
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provisions as those of section 15 of the Wills Law of Delta, Edo, Lagos, Ogun, Ondo, Osun 
and Oyo State respectively, exempts the revocation provided for by the Wills Act, 1837 
from applying to customary law marriages. The section reads:

"15.    Every will made by a man or woman shall be revoked by his or her marriage 
(other than a marriage in accordance with customary law) except a will made in exercise 
of a power of appointment when the real or personal estate thereby appointed would not 
in default of such appointments pass to his or her heir, executor or administrator or the 
person entitled as his or her next of kin under any written law relating to the distribution 
of the estate of persons dying intestate."

It is to be observed that but for the exemption of marriages under customary law, 
section 15 is word for word the same as Section 18 of the Wills Act, 1837. 1, therefore, 
come to the conclusion that the Court of Appeal erred in its decision that Exhibit PI was 
revoked by reason of the 1961 marriage between the deceased and the 1st respondent. 
Consequently, the appeal succeeds and I allow it. The decision of the Court of Appeal is 
set aside and I restore the judgment of the trial court, which arrived at the right decision 
by wrong reasoning.

Accordingly, I hereby pronounce for the force and validity of the last Will and 
Testament dated the 21st day of August,. 1947 (Exhibit PI) of Chief Festus Samuel 
Okotie-Eboh (formerly known and called Festus Sam Edah) Late of Ogorode, Sapele, 
Delta State, who died on 15th day of January, 1966. Secondly, I hereby revoke the grant of 
Letters of Administration (Without Will) dated the 24th day of June, 1971 made by the 
Probate Registry of the High Court of Mid-Western State (which later became the High 
Court of Bendel State (and re-sealed in the probate Registry of the High Court of Lagos 
State).

There will be no order as to costs.
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WEEK 17: WILLS AND CODICILS 3

JOSEPH OSEMWEGIE IDEHEN v. GEORGE OTUTU IDEHENN

CITATION: (1991) LPELR-1416(SC)

S. KAWU, J.S.C. (Delivering the Leading Judgment): Both the appellants and the 
respondents in this appeal are some of the children of the late Joshua Iserhienrhien 
Idehen, a wealthy gentleman of Bini Origin who died on the 18th day of September, 1979 
leaving a number of real and personal properties. He left a Will dated 10th March, 1973 
in which he made several devises and bequests. In this Will he devised to his eldest son, 
Dr. Humphrey Idemudia Idehen his two houses at No. 62 Akpakpava Street and No. 1 
Oregbeni Ikpoba Hill, both in Benin City. It was common ground that the deceased lived 
in these houses in his life-time and they therefore constituted his Igiogbe. Unfortunately 
Dr. Humphrey Idemudia Idehen predeceased his father and consequently the 1st 
Respondent became his father's eldest son. Subsequently the Respondents, as plaintiffs 
instituted an action in the High Court against the appellants, who were the executors of 
their father's estate, challenging the validity of their father's Will. Their claims as finally 
formulated in their further Amended Statement of Claims, are as follows:

       "1. A declaration that the document dated the 10th March 1973 purporting and/or 
pretending to be the Will of Joshua

       Iserhienrhien Idehen (hereinafter referred to as the "Deceased") who died on the 
18th September 1979 at Benin City is

       null and void for not being the act of the Deceased as well as for non-compliance with 
the relevant statutory requirements relating to Wills. 

       2.  A declaration that in accordance with Bini Customary Law of succession, the 1st 
plaintiff as the eldest surviving son of the Deceased succeeds exclusively at all events to 
the houses and/or properties laying and situate at and known as No. 62 Akpakpava Street 
and No. 1 Oregbani Ikoba Hill, Binin City in addition to the lion's and/or 
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disproportionately large share of the remaining part of the Deceased's Estate which the 
1st plaintiff shares with the other children of the Deceased.

       3. A declaration that the plaintiffs are entitled to a grant of letter of administration of 
the Estate of the Deceased.

       4. An order of perpetual injunction restraining the defendants from administering, 
expending, disposing of or dealing in any way with the Deceased's Estate or any part 
thereof.

       5. An order compelling the defendants to restore to the said Estate any part thereof 
unlawfully disposed of or dealt with by them."

    At the trial, the 1st plaintiff gave evidence and called four other witnesses who testified 
in support of his claims. 

The 1st defendant also gave evidence in his defence and called six other witnesses who 
testified in his support.

    At the conclusion of the trial and having carefully examined the evidence adduced in 
support of the various issues canvassed by the parties, the learned trial Chief Judge made 
some important findings of fact. In particular, on the issue of the validity of the Will 
being challenged, he observed in his judgment as follows:

       "I shall now proceed to deal with the issue of Exhibit 'D' i.e. the Will. There are 
various aspects of this issue, some being of the fact and others being of law. The first 
aspect to decide is whether the Will (whether valid or invalid) was actually that of 
Iserhienrhien or whether it was something framed up after his death as has been 
suggested in party by the Plaintiffs. On this aspect of the issue I accept in its entirety the 
evidence of the solicitor, D.W.1 (now Isaac Aluyi J., President of the Customary Court of 
Appeal) who said that he prepaid it on the instructions of Iserhienrhien and personally 
lodged it with the Probate Registry in 1973. My acceptance of this evidence if further 
strengthened by the evidence given on both sides that it was the Probate Registrar who 
invited them and produced and read to them Exhibit 'D' as the last will and testament of 
their father, In short, I find as a fact that Exhibit 'D' was the Will of the late Iserhienrhien. 
Although the question of the signature of Iserhienrhien in Exhibit D is not put in the 
issue in the pleadings (but only raised in evidence) I hold from the evidence before me 
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that the late Iserhienrhien was the person who signed Exhibit D as J. I. Idehen.

    The next aspect of this issue is whether the will was executed in compliance with the 
Wills Law and whether it is valid. On this issue, P.W.4 (i.e. Gilbert Enobakhare) who 
identified his signature on Exhibit 'D' said that he did not know that it was a will at the 
time he was signing it, and that he did not ask to know what it was. He also said that 
Iserhienrhien did not sign it in his present. Finally, he said that only he, Iserhienrhien, 
and Isaac Aluyi (DW.1) were present at the time he signed. In other words, the other 
witness O. Idehen. Whose name appears on Exhibit D as the second witness was not sent 
when he (P.W.4) signed Exhibit D. The import of this evidence a, submitted by learned 
counsel for the Plaintiffs is that the will was not executed in compliance with Section 6 of 
the Wills Law which requires the testator to acknowledge or sign the Will "in the present 
of two or more witnesses present at the same time" and further requires that "such 
witnesses shall attest and subscribe the will in the presence of the testator".

In contradistinction to the evidence of P.W.4 is the evidence of D.W.1 (Isaac Aluyi) who as 
solicitor prepared the Will. He gave a graphic account of how on being telephoned by the 
testator he went to his house and there met the testator P.W.4 and O. Okhomina. He then 
gave very clear evidence of the day and time and of how he personally supervised the 
execution of the Will-of how Iserhienrhien signed in the presence of P.W.4 and O. Idehen, 
and how these other two signed as witnesses in the presence of each other and in his 
presence.

    These two witnesses (i.e. P.W.4 and D.W.1) were testifying before me some ten years 
after the execution of the will. It is common knowledge that some persons have better 
recollection faculty than others. Watching P.W.4 as he testified. I had gave doubts about 
his recollection of faculty. I found it also difficult to accept that a person of his status a 
well-known educationist and retired Permanent Secretary  did not even enquire to know 
the nature of the document he was being asked to sign, especially, as he said, if part of it 
was covered up by the solicitor who was asking him to sign.

    The second witness O. Idehen, being dead, was not called to testify. In such 
circumstances, where it would be unsafe to reply on the memory of one man alone in 
respect of an incident which happened long ago, the courts act under the 
principle ommia praesumuntur rite esse acts, especially as Exhibit D shows on the face of 
it that it was signed by the testator in the presence of two witnesses who equally attested 
it. See Art. 361 of Halsbury's Laws of England, 3rd Edition Vol. 16 at page 204. See 
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also Dayman v. Dayman (1894) 71 L.T. 699. But I am not relying on that maxim alone. 
There is the graphic account of D.W.1 (the solicitor) who supervised the execution of the 
Will and whose evidence I believe and accept.

I have also considered the contention of the Plaintiffs that Okhomina Idehen was an 
illiterate who could not sign his name. This evidence was in fact given by 1st Plaintiff 
alone. His witnesses did not support it. Indeed P.W.1 said "I cannot say whether 
Okhomina Idehen used to signed or thumb-print the plot approval document of the 
Ward," On this Issue D.W.3 gave clear evidence showing that Okhomina Idehen was in 
the habit of signing documents. He went further to identify the signature of Okhomina 
Idehen in both Exhibit 'D' and 'E'. In short, I am satisfied that Exhibit D was signed by 
Okhomina Idehen as the second witness. 

In the sum, I hold that Exhibit D was prepared and executed in compliance with the Wills 
Law and therefore valid. In other words I hold that Iserhienrhien died testate."

    Having come to the conclusion that the late Iserhienrhien died testate and that his Will 
Exh. 'D' was validly made in compliance with the provisions of the Wills Law, he went 
further to consider the validity of the devices of the testator's Igiogbe as contained in 
Clause II of Exh. 'D'. In this regard he examined the provisions of Section 3(1) and 28 of 
the Wills Law and held as follows:-

       "I have no doubt whatsoever in my mind that when Iserhienrhien devised the two 
Igiogbes to Dr. Humphrey Idemudia Idehen by clause II of his will, his intention was only 
to comply with the above Bini customary law which from all I have said, he must be 
presumed to have known very well. In short, he devised the Igbiogbes to his first 
son qua first son with the full knowledge and hope that that would be the person to 
perform his funeral ceremonies and step into his shoes, whenever he died. 

       Having held that the property devised in clause II was only intended for a first son 
who survived his father, and having regard to the fact that 1st Plaintiff became the first 
surviving son of Iserhienrhien after the death of Humphrey, the question is whether the 
properties devised in clause II of the will have passed to the sons of Humphrey by virtue 
of Section 28 of the Wills Law reproduced above. In the face of the accepted custom of 
the Bini people, the answer to this question must be an emphatic No. In fact, even if 
Iserhienrhien had devised them directly to Humphrey's sons after Humphrey death, such 
devise would have been void for being against Bini customary law. See Section 3(1) of the 
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Wills Law (reproduced above) which enjoins a testator to make his will subject to his 
customary Law. A son who survives his father who is obliged by the customary law of his 
people to inherit the principal dwelling house of his father cannot be deprived of that 
right by the mere fact of his father purporting to dispose of it by will to another child 
who is not entitled under the custom. See also the case of Thompson Oke & Anor v. 
Robinson Oke & Anor. (1974) 1 All N.L.R. 443 where Section 3(1) of the Wills Law was 
upheld."

Thereafter he dismissed plaintiffs claims with regard to reliefs 1, 3, 4 and 5 and entered 
judgment for them in part regarding relief 2 in the following terms: 

       "A declaration that in accordance with Bini customary Law of succession, the first 
Plaintiff as the eldest surviving son of Iserhienrhien (deceased) succeeds exclusively to 
the houses and/or properties lying and situate at and known as No.  Akpakpava Street 
and No. 1 Oregbeni Ikpoba Hill, Benin City. For the avoidance of doubt it is ordered that 
the first Plaintiff is entitled to hold these houses and/or properties in trust for himself 
pending such time as he may perform any second  burial ceremonies as may be required 
and after which customary title to the said properties Will vest in him absolutely".

    Dissatisfied with the Judgment of the learned trial Chief Judge, both the plaintiffs and 
the defendants appealed to the Court of Appeal. The plaintiffs filed four ground of appeal 
and in their appeal sought "an order setting aside the finding that the Will, Exhibit 'D' is 
valid and that portion of the judgment where the learned trial Chief judge refused to 
grant reliefs 1, 3, 4 and 5 of the claim: and thereafter an order declaring the Will invalid 
and/or null and void, or an order making it totally subject to Bini Customary Law of 
succession in accordance with Section 3(1) of the Wills Law Cap. 172. Laws of the Bendel 
State of Nigeria 1976, and then granting all the reliefs sought by the plaintiffs in their 
writ of summons and/or statement of claim".

    The defendants also cross-appealed and stated the reliefs sought from that Court as 
follows:-

       "An order setting aside that part of the Judgment of the learned trial Chief Judge 
dated the 25th day of September, 1985 which partially granted Relief 2 of the plaintiffs 
Claim and then ordered that the 1st Plaintiff is entitled to hold the house and/or 
properties known as and called No. 62, Akpakpava Street and No. 1, Oregbeni Ikpoba Hill, 
Benin City in trust for himself pending such time as he may perform any second burial 
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ceremonies as may be required after which the customary title to the said properties will 
vest in him absolutely: and thereafter an order dismissing the appellants appeal in its 
entirety and an order upholding the defendants Cross-appeal."

    In the Court of Appeal, both parties filed briefs of argument and after due 
consideration of all the issues raised by both parties for determination in that Court, the 
Court by a majority decision, allowed the plaintiffs appeal and dismissed the cross-appeal 
filed by the defendants. In construing the provisions of S.3(1) of the Wills Law. Cap. 172. 
Laws of Bendel State, 1976, Ogundere, J.C.A., who wrote the lead judgment, with which 
Achike, J.C.A, agreed (Ogundare, J.C.A., dissenting) stated as follows:

       "Section 3(1) Wills Law says all property may be disposed of by Will subject to 
customary law. The Supreme Court has held albeit in obiter dicta in Oke v. Oke that there 
is nothing repugnant to natural justice, equity or good conscience in Binin customary law 
of inheritance. Even if the deceased died intestate, the position is the same. Olowu v. 
Olowu (1985) 3 NWLR (Part 13) p. 372. 

       In the circumstance, even though the Will of the deceased Exhibit 'D' was valid as to 
form, the dispositions therein were void, consequentially the entire Will is null and void. 
The learned trial Chief Judge was therefore on a good footing and right in Law when he 
so declared. There was also no error in his finding that the first appellant did not 
perform the second burial of his father so as to enter upon his inheritance 
unconditionally. A court of appeal should not interfere in a finding of fact which is 
supported by valid and admissible evidence, Balogun v. Agboola (1974) 10 S.C. 111. The 
cross appeal is dismissed. The appeal succeeds. The orders made by the trial Chief Judge 
are hereby set aside. Instead, it is hereby ordered: 

                  ORDERS 

       1. The Will of the deceased Joshua Iserhienrhien Idehen. Exhibit D made on the 10th 
day of March, 1973, is hereby declared null and void. 

       2. It is hereby declared that under Benin Customary Law of Succession, the 1st 
plaintiff appellant. Joseph Osemwegie Idehen, the first surviving son of Joshua 
Iserhienrhien Idehen, deceased, is entitled to inherit his decased father's "Igbogbe", to 
wit, all the property and houses lying and situate at and known as No. 62, Akpakpava 
Street and No. 1, Oregbeni Ikpoba Hill, both at Benin City.
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       3.  Without prejudice to paragraph 2 herein, it is declared that pending the time the 
said Joseph Osemwegie Idehen performs the second customary burial of his deceased 
father, he shall hold, on trust, all the property of his deceased  father for himself and the 
other children of his deceased father. 

       4. It is further declared that in accordance with Benin Customary Law, upon 
performance by the said Joseph Osemagie Idehen of the second customary burial of his 
deceased father, there-upon the estate of the said deceased becomes distributable. 
Whereupon the said Joseph Osemwegie Idehen shall inherit the said estate beneficially.

       5. It is hereby declared that the said Plaintiffs/appellants are at liberty to seek an 
order for a grant of letters of administration of the estate of the said deceased

       6. An order of perpetual injunction is hereby made, restraining the 
defendants/respondents to this appeal from

administering, expending, disposing of or otherwise dealing in any way with the Estate of 
the deceased Joshua

Iserhienrhien Idehen. 

       7. A mandatory injunction is hereby made compelling the defendants/respondents to 
restore to the estate of Joshua

       Iserhienrhien Idehen, deceased, any part thereof unlawfully held or disposed of or 
otherwise dealt with by each defendants/respondent singularly or by the said 
defendants/respondents collectively within 30 days of his order. 

       8. The cost in the court below, and N500 costs are awarded to the plaintiffs/appellants 
which shall be paid out of the estate of the said Joshua Iserhienrhien Idehen, deceased."

    The defendants being dissatisfied with the decision of the Court of Appeal have 
appealed to this Court on the following two grounds of appeal:
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               GROUNDS OF APPEAL 

    (i) The majority of the learned justices of the Court of Appeal erred in law in construing 
or interpreting section 3(1) of the Wills Law. 

             

               Particulars of Error

   (a) The said Justice erroneously considered that the capacity of the deceased to make a 
will under Section 3(1) of the Wills Law as limited by Benin customary law and 
consequently--no Bini man can make a Will contrary to Native Law and Custom on 
inheritance.."

    (b) The said learned justice overlooked the fact that Oke v. Oke (1974) 1 ANLR (Pt. 1), 
443 is no authority for their decision regarding the capacity of a person subject to Benin 
customary law to make a will, the said case being no more than an illustration of the rule 
already well settled by cases such as Taylor v. Williams (1935) 12 NLR 67. Ogunmefun v. 
Ogunmefun (1931) 10 NLR 82 and Davies v. Sogunro (1936) 13 NLR 15.

    (c) The said learned justice erred in law in failing to observe that having regard to the 
nature of the transaction involved in this case - namely, the making of a testamentary 
instrument which is something unknown to customary law - the rules of Benin 
customary law are inapplicable. 

    (d) In the premises the reasoning of OGUNDARE, J..C.A., in his dissenting judgment is to 
be preferred to that of the majority of their Lordships.

    (ii) Even if (which is not conceded) there is any pronouncement in Oke v. Oke (supra) 
which is capable of supporting the reasoning of the majority, the Supreme Court ought to 
treat such pronouncement as having been made per incuriam and ought to be overruled. 

                

               Further Particulars 
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    (a) One way in which Section 3(1) of the Will Law can be construed as to say that the 
phrase "Subject to any customary law" is intended to ensure that the principle laid down 
in Taylor v. Williamsand other cases is kept intact i.e. the testator's power to make a will 
is limited by the rules of customary law relating to the disposition of family or communal 
property. 

    (b) Another way of construing the same phrase is to say that the testator's power to 
make a will is limited by the rules of customary law relating to intestate succession.

    (c) Construction (b) is bound to lead to absurdity since it will render testamentary 
capacity intended to be conferred by the Wills Law inoperative or ineffective.

    (d) In the premises construction (a) is to be preferred. 

4.     RELIEF SOUGHT FROM THE SUPREME COURT OF NIGERIA:

       To allow the appeal, set aside the judgment and orders made by the Court below and 
substitute the following orders:

    (i) An order that probate in solemn form of the Will of the late Joshua Iserhienrhien 
Idehen be granted to the Defendants who are the executors therein named 

    (ii) An order dismissing the plaintiffs' claims."

    Both parties filed their briefs of argument. In his own brief of argument. Chief 
Williams, SAN, for the defendants/appellants formulated the issue for determination as 
follows:

       "Whether the phrase "Subject to any customary Law relating thereto" occurring in 
Section 3(1) of the Wills Law of Bendel State is a qualification of the testator's capacity to 
make a Will or whether it is no more than a qualification of the subject matter of the 
property disposed of or intended to be disposed of under the Will."

    While agreeing with the defendants/appellants that the main issue for determination 
in the appeal is the construction of the phrase "subject to any customary law relating 
thereto" in Section 3(1) of the Wills Law, the plaintiffs/respondents vehemently disagreed 
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with the issue as framed and the interpretation put on the sub-section. Dr. Mudiaga Odje, 
SAN for the plaintiffs/respondents in his brief of argument formulated the issue for 
determination as follows:

       "Having Regard to The Phrase SUBJECT TO ANY CUSTOMARY LAW RELATING 
THERETO Embodied in Section 3(1) of the Wills Law Cap. 172, Laws of the Bendel State 
1976, Does A Testator Have Power to Devise His Property in Contravention of Applicable 
Customary Law?"

    I consider the formulation of the issue for determination by Chief Williams, S.A.N. 
consonant with the two grounds of appeal filed and will therefore adopt it in this 
judgment. 

    Now Section 3(1) reads as follows:

       "Subject to any customary law relating thereto, it shall be lawful for every person to 
devise, bequeath or dispose of, by his will executed in manner hereinafter required, all 
real estate and all personal estate which he shall be entitled to, either  law or in equity, at 
the time of his death and which if not so devised, bequeathed and disposed of would 
devolve upon the heir at law of him, or if he became entitled by descent, of his ancestor 
or upon his executor or administrator."

    It was the submission of Chief Williams, learned Senor Advocate for the appellants, 
that the phrase "Subject to any customary law relating thereto" at the commencement of 
the Section is not a qualification of the testator's capacity to make a will but a 
qualification of the subject matter of the property disposed of an intended to be disposed 
of. He submitted further that a contrary interpretation would lead to the absurd result 
that every disposition by will would be avoided by the customary law relating to 
succession on intestacy. It was his submission that the pronouncements of this Court 
in Oke v. Oke (1974) 3 S.C. 1 which case was cited and relied upon by both parties in this 
appeal lend support to his view. He drew our attention to a passage in the minority 
Judgment of Ogundare, J.C.A., where he said:

       "The customary law, in my humble view, applies only where there has been an 
intestacy; it cannot apply where a Bini died leaving a Will except as to testamentary 
capacity of the testator as regards to a particular property. As all the property, real and 
personal belonged to the deceased in this cases, it is my view that it was lawful for him to 
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devise, bequeath or dispose of them being real and personal estate which he was 
entitled, either in law or in equity, at the time of this his death, If he had not devised the 
two "Igiogbe" herein concerned, they would have devolved upon the 1st Appellant as his 
heir under Bini customary law." and invited us to follow the decision of the learned 
Justice of Appeal.

    It was the contention of Dr. Odje, SAN for the respondents that the expression in the 
enactment is a complete restriction on the testamentary capacity of the testator to 
dispose of the properties comprised in his estate. He said that his submission is 
supported by at least three decisions of this Court, to wit:

(1) Thompson Oke & Anor v. Robinson Oke & Anor (1974) 3 S.C. 1 at pp.9-10 (1974) 1 All 
NLR (Pt. 1), 443;

(2) Adeniyi Olowu & 2 Ors. v. Olabowale Olowu & Anor (1985) 3 NWLR (Pt. 13) 372 at pp. 
396-397, (1985) 12 SC.84 at pp. 105 - 107

(3) Alhaji Umaru Tukur v. Government of Gongola State (1989) 4 NWLR (Pt. 117) 517 at 
pp.540 and 565 (1989) 9 SCNJ at pp.15 and 40.

    It was learned Senior Advocate's submission that in all the above this Court 
"interpreted the phrase subject to as an expression of restriction or proviso limiting, 
governing and controlling the words which follow in the sub-section of the enactment." 
He submitted further that the interpretation of the phrase by Bini High Court in Robinson 
Oke and Anor v. Thompson Oke and Anor, delivered on 13th May, 1972 by Obaseki, J (as he 
then was) fully supports the respondent's contention. In conclusion he submitted that 
"On the evidence as well as the State of the applicable Bini customary law accepted by 
the parties, it was unlawful for the testator to have purported to dispose of his property, 
particularly his houses in question to person other than his eldest son, 1st respondent in 
this matter," citing the Judgment of this Court in Madam I. Arase v. Peter Arase (1981) 5 
S.C. 33 in support of his submission. He urged the Court to dismiss the appeal. 

    In his further submission in the Reply Brief, Chief Williams expressed the view, that 
having read the brief filed on behalf of the respondents, the decision of this Court in Oke 
v. Oke (supra) would appear to support the interpretation urged upon us by the 
respondents. However, it was his submission that if that was the case, Oke v. Oke (supra) 
must have been decided per incuriam and this was because the attention of this Court 
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was not drawn to certain statutory provisions on related matters. The effect of the 
interpretation urged upon the Court by the respondents, if adopted, he submitted, would 
render the Wills Law an ineffective piece of legislation. On page 2 of his brief he analysed 
the contents of Section 3(1) of the Law and submitted that as contested by the 
Respondent, there could be no customary law relating to testamentary capacity for the 
simple reason that the concept of a Will, as this term is understood under the Wills Law 
of Bendel State, is completely unknown to customary law in that state. It was his final 
submission that it was unreasonable to suppose that the phrase "Subject to customary 
law relating thereto" could have been intended to qualify the testamentary capacity 
conferred on every Bini Citizen by the provision of S.3(1) of the Wills Law. The 
expression, in his view, could only qualify the subject matter of the devise. 

    Although several decisions of this Court have been cited by both parties in this appeal, 
to the best of my knowledge, the only judgment of this Court in which the phrase "Subject 
to any customary law relating thereto" has been specifically considered and construed 
is Thompson Oke and Anor. v. Robinson Oke and Anor (1974) 1 All NLR (Pt. 1) 443 at p. 450, 
(1974) 3 S.C. 1 at pp. 9-10 and (1974) 1 NMLR 351 at p. 356. It was an appeal from the 
decision of the Warri High Court in Suit No.W/9/1965Robinson E. A. Oke & Anor v. 
Thompson Oke & Anor. Reported (1970) MSNLR,. 132.

    In that case the plaintiffs sued in the Warri High Court, claiming the right to inherit 
their father's house, as eldest son and eldest daughter as against the defendant. Their 
father had died having devised the house in which he had lived and died to the 
defendant. The land on which the house was built was allocated to the plaintiffs mother 
by, her family and the plaintiffs' mother had permitted the testator, her husband, to build 
the house on her allotted portion.

One of the issue for determination in that case was whether the testator, an Urhobo man, 
could, by will devise the house in question to the defendant who was the testator's son by 
another woman, or whether it was Urhobo customary law that should apply, so that the 
testator's eldest son should, alone inherit the house. The trial court found for the 
plaintiffs.

    In construing and applying the provisions of S.3(1) of the Wills Law to the case, the 
learned trial Judge-Obaseki, J (as he then was) held that the devise of the house by the 
testator to the defendant was unlawful as it contravened the Urhobo customary law 
which laid it down that the house in which a deceased father lived during his life-time 
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must always be inherited by his eldest son.

In a passage of the judgment of the learned trial Judge, which in my view, clearly lends 
support to the appellant's contention in this appeal, he said:

       "The learned counsel for the defence submitted that the section should read that the 
customary law relating thereto is  subject to the power to dispose of property by Will 
granted by the section. It is the lawfulness of the disposition that is made subject to any 
customary law relating to the disposition of the property. In other words if it is lawful 
under customary law to dispose of the property in the manner referred to in the Will, it 
shall be lawful to make the devise otherwise the devise shall be unlawful. That is the 
clear meaning of the words." (Italic mine for emphasis).

...............................................

       "The Customary Law I have accepted makes it unlawful to deprive the eldest son of 
the house where his father lived and died and as such the devise of that house to any 
other person or child and in this case to the 1st defendant Thompson Oke by Will cannot 
stand".

    In my view the above passage makes it abundantly clear that what was unlawful was 
the devise of the house to the defendant by the testator which was not allowed by the 
relevant customary law. This has nothing to do with the testator's testamentary capacity 
to make a Will.

    As stated earlier, the case went on appeal to the Supreme Court and the decision of the 
trial court was affirmed. In the judgment of the Supreme Court, Elias, C.J.N. while 
interpreting the words of S.3(1) of the Wills Law stated as follows:

       "It is not to be supposed that Section 3(1) of the Wills Law can confer upon a testator 
the testamentary capacity to devise property by will which the testator would not 
otherwise have. The introductory phrase "subject to any customary law  relating thereto" 
necessarily makes the power given to a testator under the sub-section depending upon 
the particular customary law permitting it. In effect, the power of the testator to devise 
his real and personal estates by will is limited by the extent, if any to which its exercise is 
permissible under the relevant customary law."
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    In my view the above passage clearly lend support to the appellants contention that 
the opening words of the Section are intended to relate to the subject matter of the 
devise. In fact all that happened in Oke v. Oke (supra), as was explained by Obaseki , 
J.S.C., In Olowu v. Olowu (1985) 3 NWLR (Pt. 13) 372, was that a provision of testamentary 
disposition in a Will was declared invalid for contravening the provisions of the relevant 
application customary law. I hold therefore that the expression "subject to customary law 
relating thereto" could not have been intended to qualify the testamentary capacity so 
unambiguously conferred on every Bini citizen by Section 3(1) of the Wills Law. It is only 
subject to any customary law affecting the property to be disposed of. That being the 
case, I am unable to accept the submission of Chief Willimas that Oke v. Oke (supra) was 
decidedper incuriam

    In my view the High Court was right, when, following the decision of this Court in Oke 
v. Oke (supra), declared the devise of the testator's Igbiogbe to the late Dr. Humphrey 
Idehen invalid and awarded the two properties to the 1st respondent in accordance with 
Benin customary law, and so was the Court of Appeal in confirming the award. The 
appellants appeal against this part of the judgment of the Court of Appeal therefore fails 
and it is accordingly dismissed.

    In declaring the Will null and void, Ogundere, J.C.A. in the lead judgment said:

       "In the circumstances, even though the Will of the deceased Exhibit 'D' was valid as to 
form, the dispositions therein were void, consequently the entire Will is null and void. 
The learned trial Chief Judge was therefore on a good footing and right in Law when he 
so declared."

    In the first place it was a serious misdirection on the part of the learned justice of 
Appeal to say that the trial Chief Judge declared the Will void as there is nothing on the 
record to support such a finding. Secondly under the Wills Law, a devise or bequest can 
only be declared void if it contravenes a particular rule of customary law as the devise in 
Clause II of Exh. 'D' did. There is not a scrap of evidence to support a finding that any of 
the other remaining devises and bequests were in conflict with any particular rule of 
Benin customary law. In my view the Court of Appeal was in error when it declared the 
testator's Will void. Accordingly the appellants appeal against this part of the judgment of 
the Court of appeal succeeds and it is hereby allowed. That part of the Judgment of the 
Court of Appeal declaring the testator's Will null and void is hereby set aside and so are 
the consequential orders contained therein. The Judgment of High Court which was 



169

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

delivered on 25th day of May, 1985 is hereby restored. 

As this appeal succeeds only in part, I am of the view that this is a case in which each 
party should bear its costs and this shall be the order of the Court. 

TIMOTHY TANLOJU ADESUBOKAN V. RAZAKI YUNUSA

CITATION: (1971) LPELR-154(SC)

ADEMOLA, C.J.N. (Delivering the Leading Judgment): This is an appeal from the 
judgment of Bello, J. in the High Court of the North Central State Holden at Kaduna. The 
claim in that court against the defendant is for "a declaration that the probate dated 
29/6/66 granted to the defendant in the matter of Yunusa Atanda Saibu (deceased) be 
revoked as the said Yunusa Atanda Saibu was a moslem, died as a moslem and left heirs 
and wives who are all moslems". The defendant is the sole executor of the said Yunusa 
Atanda Saibu.

    Pleadings were ordered and filed. The relevant paragraphs of the statement of claim 
are paragraphs 4, 5 and 7 which are as follows: 

"4. The said Yunusa Atanda Saibu being a muslim was not entitled to make such a will 
and probate should not have been granted in respect of the will, and as such should be 
revoked. The said will have contained bequests to heirs.

5. The said Yunusa Atanda Saibu was survived by three children including the plaintiff 
and one wife, all of whom are muslims, and his estate had been distributed by the native 
court at Zaria.

7. WHEREOF, the plaintiff claims that the said probate should be revoked and estate of 
the deceased be distributed according to muslim law

Paragraphs 3, 7, 8, 9, to and 11 of the statement of defence are also relevant. They are: 
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"3. Save that the defendant will plead res judicata in respect of the distribution of the 
estate of the testator by the Native Court of Zaria, the defendant denies paragraph 5 of 
the statement of claim and puts the plaintiff to the strict proof thereof.

7. The defendant avers that the testator was a native of Lagos and was until his death 
domiciled in Lagos; he was employed by Nigerian Railways in 1930 at Ebute-Metta, Lagos 
and the railways transferred him to Zaria where he died on the 31st August, 1965.

8. The defendant will contend at the trial of this action that the defendant at all material 
times are not bound by nor are they subject to the native law and custom of Zaria and 
that they are only subject to the native law and custom of Lagos.

9. The defendant will contend at the trial that the native law and customs of Lagos permit 
natives of Lagos irrespective of their religions to dispose of all their personal and real 
property by a will.

10. The defendant will contend at the trial that the testator did not make the will dated 
7th July, 1965 under moslem law, but in accordance with the provisions of the Wills Act, 
1837 an act of general application throughout the Federation of Nigeria.

11. The defendant will at the trial rely on the will dated 7th July, 1965 and its probate 
granted on the 29th June, 1966."

The learned trial judge in a considered judgment found the following facts: 

"I may summarise my findings as follows: 

(1) That a moslem of Northern State of Nigeria is entitled to make a will under the Wills 
Act, 1837 but he has no right to deprive by that will any of his heirs, who are entitled to 
share his estate under the moslem law, of any of their respective shares granted to them 
by moslem [law];

(2) That in the case of a will of moveable, the testator must comply with his personal law, 
i.e. the native law and custom of his particular locality, unless such personal law is 
repugnant to natural justice, equity and good conscience or incompatible with any law 
for the time being in force which does not deprive any person of the benefit of the 
personal law of the testator; and
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(3) That where the testator is a native within the meaning of the land tenure law and the 
will concerns immovable property situated in the Northern States of Nigeria, the testator 
must comply with the native law and custom, relating to devolution, of the place where 
the land is situated. "

On these facts, he proceeded in his judgment to set aside the probate of the will. From 
this judgment the defendant/appellant has appealed to this court.

Mr. Razaq for the appellant argued generally and his two main complaints are as 
follows: 

"(1) That the learned trial judge was in error when he set aside the probate dated 29/6/66 
since what the

plaintiff/respondent asked for was a declaration that the probate be revoked?

(2) That the trial judge was in error when he said: 

(a) that while a moslem of the Northern State of Nigeria is entitled to make a will under 
the Wills Act, 1837, he has no right to deprive by that will any of his heirs, who are 
entitled to share his estate under moslem law, of any of the shares to which they are so 
entitled;

(b) that if he disposes of moveable property by will, he must comply with the native law 
and custom of his particular locality unless such native law and custom is repugnant to 
natural justice, equity and good conscience or incompatible with any law for the time 
being in force which does not deprive any person of the benefit of the native law and 
custom of such testator; and

(c) that where he is a native within the land tenure law and the will concerns 
immoveable property which is situated in the Northern States of Nigeria, the testator 
must comply with the native law and custom relating to devolution of the place where 
the land is situated.

    In regard to the first point argued, we see no merit in the complaint about the order 
made by the learned trial judge since it is clear that in paragraph 7 of the statement of 
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claim (supra) the plaintiff did ask that the probate be revoked. It is trite law that where a 
relief asked for in the statement of claim differs from the writ, the former supercedes 
that of the writ.

We now consider the second point raised by Mr. Razaq, namely, that according to the 
learned trial judge, whilst a moslem of the Northern States' origin can make a will under 
the Wills Act, 1837, he cannot in that will deprive any of his heirs of his entitlement 
under moslem law; that the will must conform with the distribution under the moslem 
law; if it does not, the scheme of distribution laid down by the moslem law shall prevail.

    Is the learned trial judge correct in his view of the law as it stands at the material time 
in the Northern States? It is common ground that the definition of "native law and 
custom" in both section 2 of the Native Courts Law (Cap. 78 of the Laws of Northern 
Nigeria) and section 2 of the High Court Law of Northern Nigeria (Cap. 49) includes 
moslem law.

It is also common ground that the Wills Act, 1837 is a statute of general application. The 
question arises, does this statute apply in the Northern States of Nigeria, and, if so, to 
what extent? To answer this question, it is relevant to consider sections 28, 33 and 34 of 
the High Court Law (Cap. 49). These sections provide as follows: 

"28. Subject to the provisions of any written law and in particular of this section and s. 
26, 33 and 35 of this law: 

(a) the common law;

(b) the doctrines of equity; and

(c) the statutes of general application which were in force in England on the 1st day of 
January, 1900, shall in so far as they relate to any matter with respect to which the 
legislature of Northern Nigeria is for the time being competent to make laws, be in force 
within the jurisdiction of the court."

    Section 33, which gives jurisdiction in probate cases and matters arising under the 
Wills Act, 1837, is material to the present appeal. It provides that: 

"33. The jurisdiction of the High Court in probate cases and proceedings may, subject to 
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the provisions of this law and especially of section 34, and to the rules of court, be 
exercised by the court in uniformity with the law and practice for the time being in force 
in England.

and section 34(1) which, as can be seen, is relevant has the following provisions: 

"34(1) The High Court shall observe, and enforce the observance of every native law and 
custom which is not repugnant to natural justice, equity, and good conscience, nor 
incompatible either directly or indirectly or by implication with any law for the time 
being in force, and nothing in this law shall deprive any person of the benefit of any such 
native law and custom
dealing with the last mentioned section, the learned trial judge construed the words "and 
nothing in this law shall deprive any person of the benefit of any such native law and 
custom" to mean that in this case the Wills Act shall not deprive the plaintiff of the 
benefit of moslem law. 

He put it in the following words: 

"It seems to me that though there appears to be an incompatibility between the act and 
moslem law when viewed through the spectacles of English domestic law in that an 
Englishman has no limited capacity to dispose of all his properties by a will in the 
manner he likes, closer examination of section 34(1) would show that the incompatibility 
is only apparent under our domestic law. Firstly the application of the act is limited by 
the last section of the subsection, to wit: 

' and nothing in this law shall deprive any person of the benefit of any such native law or 
custom'.

It is clear that this injunction limits the operation of 'any law for the time being in force' 
to the extent of preserving any of the benefit of every native law and custom which is 
incompatible with that law in force, to which any person is entitled. In other words, the 
last sentence of the subsection means, for the purpose of this case, that the Wills Act shall 
not deprive the plaintiff of the benefit of moslem law."

    We differ, with respect, with the construction the learned judge placed on these words 
and considering the other sections to which we have referred with subsection 34(1) we 
are of the view that this subsection could only mean the exact opposite of the 



174

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

construction placed on it by the learned judge. In other words, it means that nothing in 
the High Court Law shall deprive any person of the benefit of any native law or custom 
including moslem law, which is not incompatible directly or by implication with any law 
for the time being in force, and in the present case the Wills Act, 1837. In construing the 
words in subsection 34(1) the learned trial judge appears to have overlooked the 
significance of the word "such" which qualifies the phrase "native law and custom". We 
are clearly of the view that, in the context it is used the word "such" must literally mean 
"the said". We are of the view that the word "such" therein refers to the last preceding 
provision in subsection 34(1) which enjoins the High Court to observe and enforce the 
observance of every native law and custom which is not incompatible either directly or 
by implication with the Wills Act, 1837. Thus, the legislature, having provided for the 
type of native law or custom which the High Court should enforce in the exercise of its 
jurisdiction, went on to provide, for the avoidance of doubt, that no person should be 
deprived of the benefit of that particular type of native law or custom. On this point we 
call in aid the provisions of s. 17(1) of the Supreme Court Ordinance (Cap. 211 of the Laws 
of Nigeria 1948) from which subsection 34(1) of the High Court Law derives its existence. 

It reads: 

"Nothing in this ordinance shall deprive the Supreme Court of the right to observe and 
enforce, the observance, or shall deprive any person of the benefit of any existing native 
law or custom, such law or custom not being repugnant to natural justice, equity, and 
good conscience, nor incompatible either directly or by necessary implication with any 
law for the time being in force."

We cannot believe that it was the intention of the legislature when enacting subsection 
34(1) to provide anything different from the above, and in our view no other 
interpretation was intended or possible. The testator in the will, exhibits 1, made some 
bequests to one of his sons and devised his properties to two others. 

This he is entitled to do under section 3 of the Wills Act, 1837. The learned trial judge felt 
that the distribution to his sons should be under maliki moslem law which favours equal 
distribution. In his judgment he said: 

"I shall now consider the question whether the will, exhibit 1, is valid under the Maliki 
law. It purports to bequeath 5Pounds to the plaintiff; plot 15 worth 350Pounds and plot 
18 also worth 350Pounds to the other two sons of the testator and in addition it purports 
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to give the other sons jointly and in equal share No. 19 Daunegoro Street, Mushin, 
Western State together with all the residuary estates of the testator. There is therefore no 
equality of treatment of the male children of the testator as required by the Maliki 
moslem law. The evidence of the plaintiff shows that he has not given his consent to his 
being discriminated against. The bequests to the children therefore so far as maliki 
moslem law is concerned are null and void and the will would have no effect."

    This clearly violates the provisions of the Wills Act, 1837 under which a testator can 
dispose of his properties real and personal as he pleases. The provisions of the maliki 
moslem law are undoubtedly incompatible with section 3 of the Wills Act, 1837.

  As we stated earlier, a proper construction of subsection 34(1) of the High Court Law 
can only apply such moslem law which is not incompatible with the Wills Act. It is 
therefore clear that the moslem law which the learned judge applied in this case is 
incompatible with the Wills Act. It follows that he was clearly in error in setting aside the 
probate dated 2nd June, 1966 granted to the defendant under the will of the testator.

    We must also point out that it does not seem to us that it was properly established 
before the learned trial judge that the doctrine of moslem law as expounded by the 
maliki sect varies between the Northern States and the Southern States of Nigeria as 
found by him. In any case, the question hardly arises since there is no provision, to our 
knowledge, of any law which makes moslem law, whether of the maliki sect or any other 
sect, enforceable, either on its own, as such, or as part of any customary law, in any of 
the courts of the Southern States. After the most anxious consideration of this matter, we 
have come to the conclusion that this appeal must succeed. We therefore allow this 
appeal and the judgment of the learned trial judge is set aside. Instead, it is ordered that 
the plaintiff's case be dismissed, and this will be the judgment of the court.

    As parties agreed that no costs should be awarded in the High Court, no costs will be 
awarded either in that court or in this court.

Appeal allowed. Judgment of High Court set aside.
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MRS. ADAMO AJIBAIYE v. RISIKA T AJIBAIYE & ORS

CITATION: (2007) LPELR-8775(CA)

TIJJANI ABDULLAHI, J. C. A (Delivering the Leading Judgment): By originating 
summons filed by the Plaintiffs who are Respondents in this appeal the following two 
questions were sought to be determined as follows:

"1. Whether the documents dated 30th September, 2002 purporting to be the last WILL of 
Alhaji Disu Ajibaiye is valid having regard to the Wills Law of Kwara State.

2. Whether the Late Alhaji Disu Ajibaiye being a Moslem and Governed by Moslem 
Personal Law could make the document dated 30th September, 2002 purporting it to be a 
Will under English Law having regards to the Wills Law of Kwara State."

Based on the questions stated (supra) the Plaintiffs now Respondents claimed the 
following reliefs stated hereunder:

"1. A DECLARATION that the document dated 30th September, 2002 purporting to be the 
Last Will of Alhaji Disu Ajibaiye is invalid null and void and of no effect whatsoever.

2. A DECLARATION that the document dated 30th September, 2002 purporting to be the 
Last Will of Alhaji Disu Ajibaiye is invalid being contrary to Islamic Laws applicable to 
the deceased who was a Moslem.

3. A DECLARATION that the Estate of the Late Alhaji Disu Ajibaiye is liable to be 
distributed to his children, dependants and other likely beneficiaries under Islamic Laws 
and injunction.

4. AN ORDER setting aside and nullifying the purported WILL dated 30th September, 
2002 as being null and void and of no effect whatsoever.

5. AN ORDER revoking the probate that may have been granted to the defendants 
consequent upon the purported WILL.

6. AN ORDER setting aside and nullifying all actions steps and things purported to have 
been taken or done by the defendants or anyone of them consequent upon the purported 
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WILL in respect of the Estate of late Alhaji Disu Ajibaiye.

7. AN ORDER compelling the defendants jointly and/or severally to render accounts of 
monies taken from the Bank Account of the Late Alhaji Disu Ajibaiye either at Union 
Bank PLC Muritala Mohammed Road Branch, Ilorin or at Union Bank PLC" Ita - Balogun 
Branch, Lagos.

8. AN ORDER prohibiting the defendants, their agents, privies or persons acting on their 
instruction from further dealing with the estate of the Late Alhaji Disu Ajibaiye in any 
way whatsoever whether as executors or in any other capacity whatsoever. "

The Original summons was supported by a 21 paragraphed affidavit deposed to by one 
Anota Ajibaiye, the 3rd Respondent in this appeal. The affidavit was deposed and sworn 
to on the 14th day of June, 2004. Attached to this affidavit was Exhibit A, a copy of the 
purported Will; a further affidavit in support of the summons deposed to by Olayemi 
Taiwo, a litigation clerk in the chambers of the plaintiffs' counsel deposed and sworn to 
on the 26th day of November, 2004. Attached to this affidavit was the whole of Exhibit A, 
including page 6 which was inadvertently not included; a reply to the 3rd defendant's 
counter affidavit, deposed and sworn to by Anota Ajibaiye on the 2nd day of December, 
2004 the 3rd plaintiff at the lower court. Other affidavits were replies to counter 
affidavits of 1st and 2nd defendants respectively. 

On the other hand, the Respondent filed a counter-affidavit deposed and sworn to by P. 
O. Onyekwelu (Mrs.) a counsel in the chambers of the Respondents' counsel on the 5th 
day of October, 2004 and another further counter affidavit deposed and sworn to by the 
1st Respondent on 29th Day of November, 2004. Needless to say both parties relied on the 
averments of the supporting affidavits as well the counter-affidavits. I will make 
reference to the relevant averments in the course of writing this judgment as and when it 
is appropriate.

The facts leading to this appeal are that: - The first to fifth respondents were the plaintiffs 
at the trial court. They are the children of Late Alhaji Disu Ajibaiye who died on 29th of 
January, 2004 at the age of 90 years. The deceased had three wives and 21 children. He 
also lived and died as a Muslim. The deceased had properties in Ilorin, Lagos and 
Ajase-Ipo. He was from Ajase-Ipo in Kwara State. At the time of his death, he was resident 
in Ilorin and he died in Ilorin but was buried at Ajase-Ipo.
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The 3rd defendant (now the sole appellant) was the last and youngest wife of the 
deceased. The deceased purportedly made a WILL, which only the 3rd defendant 
(appellant) had information about at the time of his death. The deceased being a Moslem 
and who never renounced his faith was a person who was subject to Islamic law 
immediately before his death.

He never renounced his faith even up till the time of his death.

The deceased was purported to have made a WILL dated 30th September, 2002 under the 
Wills Act of 1837 of England. The said WILL was contrary to the Wills Law of Kwara State 
and the plaintiffs challenged it at the High Court by Originating Summons in which two 
questions of law were posed for determination at the trial as stated (supra).

The plaintiffs had to challenge the validity of the purported WILL when they found that 
it was not made according to Islamic injunction under which their father was obliged to 
make a WILL.

The plaintiffs contended at the trial court inter-alia, which since there is a local 
legislation on the issue of making of a WILL for persons subject to the laws of Kwara 
State that is, WILLS LAW Cap 168 Laws of Kwara State, the deceased could not and 
should not have made a WILL under the Wills Act of 1837 of England - a statute of 
General Application which had been abolished in Kwara State. And after listening to the 
addresses of counsel for the parties the learned trial judge held thus:

"The Will dated 30th September, 2002 purporting to be the Will of a Muslim Alhaji Disu 
Ajibaiye governed of Muslim personal law disposing by will all his property in 
accordance with the Wills Act 1837 of England having regards to S. 4(1) (sic) the Wills 
Law of Kwara State is invalid null and void. Consequently, all the plaintiffs 8 reliefs are 
hereby granted. "

Dissatisfied with the judgment of the lower court the sole appellant through her counsel 
filed an amended Notice of Appeal with the leave of this court consisting of 11 Grounds.

The grounds shorn of their particulars are:

"GROUND ONE:
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The decision of the learned trial Judge is unreasonable and unwarranted having regard 
to the weight of the affidavit evidence before him 

GROUND TWO

The learned trial Judge erred in law when he held that the suit of the 
Applicant/Respondent was proper and competent by initiating same by an originating 
summons.

GROUND THREE:

The learned trial Judge misdirected himself when he held that the deceased testator 
though may have sold and taken alcohol in his life time and had children out of wedlock 
was still subject to 'Islamic law' before his death.

GROUND FOUR:

The learned trial Judge erred in law when he held that "it will appear too judgmental and 
presumptuous" to hold that the deceased was not a Muslim subject to Islamic Law not 
withstanding his life style before his death.

GROUND FIVE:

The learned trial Judge misdirected himself in law when he agreed with the Applicant's 
counsel that the appellant was given more than 2/3 of the deceased testator's estate.

GROUND SIX:

The learned trial Judge erred in law for his failure, refusal and/or neglect to consider 
and/or refer to the affidavit of the first Defendant in the determination of the suit before 
it.

GROUND SEVEN:

The lower court erred in law and shunned its sacred duty when it failed, refused and/or 
neglected woefully to act as an impartial arbiter by considering extraneous facts and/or 
matters which are not before it in the determination of the suit before it.
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GROUND EIGHT

The lower court erred in law when it failed woefully to make a definitive pronouncement 
on the admissibility or otherwise of Exhibits A and A1.

GROUND NINE:

The lower court erred in law when it failed to give effect to the proceedings of probate 
registry as contained in Exhibit "K" wherein some of the relatives of the testator 
including some of the Plaintiffs/Respondents consented to the authenticity of Exhibit A1.

GROUND TEN:

The learned trial Judge erred in law and misdirected himself when he invalidated, 
nullified and voided the document dated 30th September, 2002 when he never satisfied 
himself that the said document dated 30th September, 2002 is the Will of Alhaji Disu 
Ajibaiye.

GROUND ELEVEN:

The learned trial Judge erred in law and misdirected himself when he declared the Will 
dated 30th September, 2002 invalid, null and void after relying on the provisions of the 
said Will." Learned Counsel for the Appellant, in a brief settled by Temidayo Eseyin 
distilled from the Grounds of Appeal (supra) six issues for determination as follows:-

"(1) Whether the learned trial Judge was right when he held that the suit was competent 
same having been initiated by Originating Summons.

(2) Whether the deceased Testator was caught by the exception contemplated by section 
4(1) (b) of the Wills Law Cap 168 Laws of Kwara State, 1994.

(3) Whether the Learned trial Judge was right in the determination of the suit without a 
proper consideration of the affidavit placed before him and with the use of extraneous 
facts and/or matters.

  (4) Whether the failure of the Learned trial Judge to consider and to make specific 
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findings and pronouncement on the Counter and Further Counter Affidavit of the 1st 
Defendant and the admissibility of Exhibits A and A1 is fatal and a miscarriage of justice.

(5) Whether the failure of the Learned trial Judge to give effect to 'Exhibit k' attached to 
the Counter-Affidavit of the 1st Defendant being a record of proceedings of the probate 
Registry of Kwara State has occasioned a miscarriage of justice.

(6) Whether the Learned trial Judge was wrong when he nullified and invalidated the 
Will of Alhaji Disu Ajibaiye dated 30th September, 2002 and then went ahead to rely on 
the provisions of the same document. "

On their part, in an amended brief settled by Mr. Baiyeshea, the Learned Counsel raised a 
preliminary objection which will be treated infra. He also formulated five issues for 
determination as follows:

"(I) Whether the learned trial Judge was right in holding that the plaintiff's suit was 
properly initiated by originating Summons. Ground 2 of the grounds of appeal.

(II) Whether the learned trial Judge was right in nullifying and setting aside the 
purported WILL dated 30th September, 2002 for having been made in accordance with 
the S. 4(1) (b) of the Wills Law of Kwara State. Grounds 1, 3, 4 and 5 of the grounds of 
appeal.

(III) Whether the learned trial judge considered material facts (and not extraneous facts) 
in determining this case and arriving at the conclusions in the judgment to the effect that 
the purported WILL is a nullity. Grounds 6 & 7 of the Ground of Appeal.

(IV) Whether the learned trial Judge made any Pronouncement on the admissibility of 
Exhibit A and A1 and whether the learned trial Judge was right on the contents of exhibit 
A - A1 in nullifying grounds of appeal. 

(V) Whether alleged proceedings in exhibits "K" could Validate the purported WILL and 
whether the exclusion of Exhibit K, has occasioned any miscarriage of Justice to the 
appellants. "

PRELIMINARY OBJECTION:



182

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

Learned Counsel for the respondents' preliminary objection is based on the following 
grounds:

(a) The 1st and 2nd defendants in the suit at the trial court have been wrongly converted 
and made 6th 7th respondents in this appeal by the appellant.

The 1st and 2nd defendants did not appeal against the trial court's judgment. They 
cannot be made Respondents in this appeal by the unilateral action of the appellant.

(b) Grounds 3, 4 and 5 of the grounds of appeal in the Notice of Appeal are incompetent 
and liable to be struck out in that the said grounds do not flow or arise from the decision 
of the trial court in this case. The so-called grounds of appeal are not based on the 
decision of the trial court.

(c) Ground seven of the grounds of appeal (contained in the schedule of the amended 
notice of appeal is incompetent and liable to be struck out in that same is abusive, 
argumentative, and a commentary. "

Learned Counsel for the Respondents contended that the rationale for making the 1st and 
2nd defendants as 6th and 7th Respondents in this appeal has not been explained. The 
appellant, he further contended has no right to unilaterally add a party or parties to the 
appeal without the leave of this court. The defendants cannot be made respondents when 
they have not applied to be joined as such.

And the 15th to 5th Respondents did not also apply that the 6th and 7th Respondents 
should be so joined. Learned Counsel submitted therefore that the joinder of 6th and 7th 
Respondents is wrong and he urged us to strike their names out of this appeal. He relied 
on the case of Attorney General Anambra State -vs. - Okeke (2002) FWLR Pt. 112, P. 175 at 
197. 

On the 2nd point of the preliminary objection that, grounds 3, 4 and 5 of the grounds of 
appeal did not flow or arise from the decision of the trial court, Learned Counsel urged 
us to scrutinize the said grounds properly with the judgment of the trial court at pages 
110 to 114 in order to ascertain the truth of his submission on this point.

As for the objection in respect of ground seven contained in the schedule of amendment 
to the Notice of Appeal, Learned Counsel submitted that it is not a proper valid ground of 
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appeal.

The way it is framed or couched is narrative, abusive and argumentative and as if a 
commentary is being run, he further submitted. He relied on the case of Ezebilo Abisi & 
Ors -vs. - Ekwealor (1993) 7 SCNJ, P. 193 at P.209.

Learned Counsel finally urged us to uphold their preliminary objection, strike out 6th 7th 
respondents from this appeal and strike out grounds 3, 4, 5 and 7 of the grounds of 
appeal as well as issues 2 and 3 formulated on the said incompetent grounds.

On the 1st ground of objection, a careful and meticulous scrutiny of the record of the 
lower court will reveal the fact that 1st and 2nd defendants have not appealed against 
the judgment of the trial court. That aside there is no evidence before us to show that the 
appellant ever put 6th and 7th respondents (1st and 2nd defendants) on notice about this 
appeal neither were they served with the processes of this court.

I am of the firm views that since 6th and 7th Respondents have not appealed against the 
judgment of the trial court; they have ceased to be parties in the case at least at this stage. 
I am of the view that they cannot be made Respondents in the absence of an application 
to be joined. In the light of the foregoing, I am in complete agreement with the Learned 
Counsel that, the first and second defendants have been wrongly converted and made 
6th and 7'h respondents in this appeal by the appellant. This being the case, their names 
are hereby struck out of this appeal. 

I now proceed to consider the 2nd preliminary objection raised by the Learned Counsel 
to the effect that grounds 3, 4 and 5 of the grounds of appeal in the Notice of Appeal do 
not flow or arise from the decision of the trial court. For clarity and better appreciation 
of the objection, the said grounds are produced hereunder shorn of their particulars:

"GROUND THREE:

The learned trial Judge misdirected himself when he held that the deceased testator 
though may have sold and taken alcohol in his life time and had children out of wedlock 
was still subject to 'Islamic law' before his death.

GROUND FOUR:



184

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

The learned trial Judge erred in law when he held that "it will appear (sic) judgmental 
and presumptuous" to hold that the deceased was not a Muslim subject to Islamic Law 
not withstanding his life style before his death.

GROUND FIVE:

The learned trial Judge misdirected himself in law when he agreed with the Applicant's 
counsel that the appellant was given more than 2/3 of the deceased testator's estate.

Now, the question to be asked at this juncture is whether the learned trial Judge did 
make the findings captured in the said grounds of appeal reproduced above. However, 
before I venture to answer this question, let me state the law on this issue. In the case of 
A. G. Anambra State -vs. - Okeke (2002) FWLR Pt. 112, P. 175 at 209, the apex court per 
Iguh, JSC held that:

"It is trite law that the basis for any appeal must relate to the decision of the court from 
which the appeal lies, any grounds of appeal and issues raised on matters outside those 
relating to the relevant decision are incompetent."

Again, in the case of M. U. Ikem and 3 others -vs. - Victor Ezianya (2002) 4 NWLR (Pt. 757) 
P. 245 at P. 261, Paras G - H, this court per Olagunju, J. C. A. held thus:

"A ground of appeal is incompetent when the factual basis of same is false or 
non-existent and it does not matter whether such ground of appeal is a ground or law, 
fact or mixed law and fact. In the instant case, ground four of the appellant's grounds of 
appeal is based on the false premise that the trial court held that the appellants had 
made out a good case, because the trial court did not make such finding. Consequently, 
the ground of appeal is incompetent. (Alakija -vs.- Abdulai, (1998) 6 NWLR (Pt. 552) I 
referred to (P. 261, Paras F-H).

Ground 3, of the grounds of appeal is grotesque by asserting that the trial judge 
misdirected himself when he held that the deceased testator though may have sold and 
taken alcohol in his life time and had children out of wedlock was still subject to Islamic 
Law before his death. This is a barefaced misrepresentation to say the least by the 
appellant as the learned trial Judge never said so in his judgment of 27/05/2005 under 
consideration in this appeal. The facts captured in ground three of the Notice of Appeal 
did not flow from the judgment of the noble Lord.
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He made a general statement on a Muslim who commits any transgression or act of 
impropriety. Hear him;

"One very important issue to resolve is whether or not a Muslim who has children out of 
wedlock and sells and/or consumes alcohol ceases to be a Muslim. A person who has not 
expressly renounced his Islamic faith notwithstanding any aberration of transgression of 
Islam injunction remains a Muslim. If he commits any transgression or act of 
impropriety he can only be sanctioned in accordance with the law of his faith and any 
other way. "

May I say, my Lords at this juncture that I am in complete agreement with the 
submission of the Learned Counsel to the Respondents that the purport of trial court's 
judgment is that even if the deceased (plaintiffs' father) committed any wrong when he 
was alive (which the court did not find him to have done) the person can only be 
sanctioned with the law of his faith. It is not for the appellant or anyone to judge.

I pause here to say, in the light of the above, ground three of the grounds of appeal must 
be and it is hereby struck out accordingly.

In ground four of the grounds of appeal, the trial judge is alleged to have said thus:

"It will appear too judgmental and presumptuous" to hold that the deceased was not a 
Muslim subject to Islamic Law notwithstanding his life style before his death. "

My Lords, this is yet another barefaced misrepresentation as the judge never said so in 
the said judgment. His Lordship, on page 109 of the said Judgment stated as follows:

"It will, therefore, appear too judgmental and presumptuous to conclude that for reason 
of any act(s) of impropriety, aberration or transgression he is no longer a Muslim.

Every religion has provisions for correcting erring or aberrant adherents of the faith just 
as the Almighty God has inexhaustible capacity and compassion for forgiveness of sins. "

This ground of appeal like the previous ground did not arise from the decision of the 
learned Judge and same is accordingly struck out.
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In ground 5 of the grounds of appeal, the learned trial Judge is alleged to have 
misdirected himself when he agreed with the Applicant's counsel that the Appellant was 
given more than 2/3 of the deceased testator's estate. Permit me my Lords, to say at the 
risk of repeating myself, that, this is yet another barefaced misrepresentation of the 
judgment of the learned trial Judge. I have read severally and meticulously the judgment 
of the Learned trial Judge and I hasten to say that I have not found any where in the 
judgment, where the learned Lord agreed with the Applicants' counsel that the Appellant 
was given more than 2/3 of the deceased testator's estate. Far from it. The said Judgment 
is predicated on the validity or otherwise of the Will made by the father of the 
Respondents wherein the learned trial Judge held that:

"The Will dated 3rd September, 2002 purporting to be the last will of a Muslim Alhaji 
Disu Ajibaiye governed by Muslim Personal Law disposing by will all his property In 
accordance with the Wills Act 1837 of England having regards to S. 4(1) the Wills Law of 
Kwara State is invalid null and void. Consequently, all the plaintiffs 8 reliefs are hereby 
granted"

This ground, like the previous grounds (3x4) for the same reasons enunciated while 
striking those grounds is accordingly struck out. May I at this juncture say, before I am 
done with the three grounds, that I am in complete agreement with the Learned 
Respondents' Counsel that the grounds are not based on the decision of the trial judge 
but concocted and framed from the figment of imagination and conjecture of the 
appellant who surprisingly was and is still represented by a counsel who is supposed to 
be her legal adviser.

I say no more on this save to say that the issues formulated and argued in the Appellant's 
brief based on the said grounds of appeal are equally struck out.

Learned Counsel for the Respondents also urged us to strike out ground 7 of the grounds 
of appeal for the reason that same is narrative, abusive and argumentative and as if a 
commentary is being run. The said ground, needless to say reads thus:

"The lower court erred in law and shunned its sacred duty when it failed, refused and/or 
neglected woefully to act as an impartial arbiter by considering extraneous facts and/or 
matters which are not before it in the determination of the suit before it."

On attributes of good ground of appeal, this court per Mukhtar J. C. A (as she then was) 
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held as follows:

"A good ground of appeal must be concise, elegantly drafted and straight to the point, 
that as soon as it is read, the error and misdirection complained against can be 
immediately understood and digested. One should not forget what the main complaint is 
by the time one finishes reading the particulars. It should also not be too argumentative. 
(Baruwa -vs. - Osoba (1997) NWLR (Pt. 482) 164 referred to) (Pp. 605 - 606, Paras H-B)

Again, in the case of Ezebilo & Ors -vs.- Ekwealor (1993) 7 SCNJ, 199 AT 209, the apex 
court per Ogundare J. S. C. (as he then was) of blessed memory held thus:

"Let me now examine the complaints against the grounds of appeal before the court 
below. After a careful scrutiny of the eight grounds, grounds 1- 7 were so inelegantly 
drafted that any of them could hardly be said to be a proper ground of appeal. While 
some of them (such as grounds 1, 3, 5 and 7) that were christened "misdirection" could 
hardly be so described............."

His Lordship held further that:

"In my respectful view grounds 1, 3, 5 and 7 can hardly be described as grounds of 
misdirection. No doubt, Uwaifo JCA in his lead judgment was mindful of the defects 
contained in the grounds of appeal before him and rightly struck out grounds 1, 2, 3, 5, 6 
and 7 as being incompetent. Those grounds being incompetent, no issues for 
determination could be formulated on them."

A cursory look at the said ground (Ground 7) will leave one in no doubt that it does not 
pass the test of a good ground of appeal as enunciated by my noble lords in the cases 
stated supra. I am of the considered view that the said ground of appeal ought to be and 
it is hereby struck out.

My Lords, after allowing the preliminary objection of the Learned Respondents' Counsel 
in toto, I am now left with the remaining surviving grounds of appeal, namely 1, 2, 6, 8, 9, 
10 and 11 and the issues distilled there from for my consideration which I shall now 
embark.

Issue No 1 for the Appellant is not different from Issue No 1 as formulated by the 
Respondent. Issue No 2 based on grounds 3 and 4 is gone with the striking out of grounds 
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3 and 4 of the Notice of Appeal and consideration will not be given to it in this judgment. 
Issue No 3 formulated by the Appellant is not dissimilar with the issue No.3 as 
formulated by the Respondents.

Issue No. 4 of the Appellant though differently couched is the same with issue No.4 as 
formulated by the Respondents. Issue No.5 of the Appellant is the same with issue No.5 as 
formulated by the Respondents. Issue No. 6 stands out as there is no corresponding issue 
formulated by the Respondents' Counsel.

This appeal can be disposed of by giving consideration to the issues formulated by either 
counsel. This being the case, I adopt the issues as formulated by counsel to the Appellant.

Issue No.1, is whether the Learned trial Judge was right when he held that the suit was 
competent same having been initiated by originating summons. On this issue, Learned 
Counsel for the Appellant, after restating the provisions of order 2 Rules 5 and 6 of the 
Kwara State High Court, Rules 2005 which is similar to order 1 Rule 2 (a) and (b) of 1989 
of the said High Court Rules, submitted that irrespective of whether the determination of 
the rights of parties in a suit is premised on the interpretation or construction of a 
document, or a statute, originating summons should only be applicable in circumstances 
where there is no dispute on questions of fact or the likelihood of such dispute.

He relied on the cases of Oba Jimoh Oladunnni Oyewumi and Oba Samuel Adegboyega; 
Osunbade & 5 Ors (2001) FWLR (Pt. 82) held 2 or at page 1962 paragraph F- G and Oloye 
-vs.-

Alegbe (1983) 2 SCLR 35.

Learned Counsel argued that the Learned Trial Judge in determining the rights of the 
parties before him was called upon to interpret section 4(1) (a) and (b) of the Wills Law, 
Cap 168 Laws of Kwara State, 1994, Learned Counsel submitted that the issues whether a 
person is immediately before his death subject to Islamic Law calls for the examination 
of the life style of the person before his death and is a matter of fact, which certainly, 
cannot be resolved by originating summons, due to likely conflicts in affidavit evidence. 
Learned Counsel after highlighting the conflicts in the affidavit evidence of the parties 
further submitted that they (conflicts) are not resolvable by way' of originating summons 
and that it should have taken the form of a writ. He relied on the case of National Bank of 
Nigeria & 1 Or -vs.- Lady Oyokunle Alakija & 1 Or (1978) 9 and 10 SC 59 or 1972 2 LRN P. 
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78. He urged us to resolve this issue in favour of the Appellant.

Learned Counsel for the Respondents on the other hand submitted that the trial judge 
was right in holding in his judgment that the plaintiffs' suit was properly initiated by 
originating summons. Learned Counsel contended that the main issues in contention 
relate to the determination of questions relating to the construction of the purported Will 
dated 30th September, 2002 for declarations set out in the originating summons.

Learned Counsel further submitted that the process was very ideal and proper by virtue 
of order 38 Rules 1 and 2 of the High Court Civil Procedure Rules, 1989 which was then 
applicable to the case under consideration.

Learned Counsel submitted that essentially the case of the plaintiffs as articulated and 
structured in the originating summons is mainly to determine the validity of the 
purported Will dated 30th September, 2002 Vis-a-vis the Wills Law of Kwara State. The 
facts deposed to in the affidavits in support of the originating summons are geared 
towards determining the question(s) of law therein. 

Learned Counsel contended that the trial Judge properly exercised his discretion to 
determine the questions of law raised in the originating summons. Learned Counsel 
further contended that by the provision of order 38 Rules 4 and 5 of the High Court Civil 
Procedure Rules of Kwara State,1989, the learned trial Judge was justified in accepting 
the case as having been properly initiated by originating summons. He submitted that by 
the rules of court, it is even the evidence of the plaintiffs as disclosed in the affidavit in 
support of the originating summons that the Judge needs to consider determining 
whether the suit was competent by originating summons. The learned trial Judge was 
right in placing reliance on the case of Famfa Oil Ltd -vs.- Attorney General of the 
Federation (2002) FWLR Pt. 184 Page 195 at P. 205 Paras D - F. He urged us to resolve this 
issue against the Appellants.

My Lords, may I say from the submissions of the Learned Counsel reviewed supra, the 
bone of contention is the competence of the suit which is the subject matter of the appeal 
under consideration; should it have come by writ of summons or by originating 
summons. In the case of Famfa Oil -vs- Attorney General of Federation (Supra). The apex 
court per BELGORE J.S.C. (as he then was) held that:-

"The very nature of an originating summons is to make things simpler. It is available to 
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any person claiming interest under a deed, will or other written instrument whereby he 
will apply by originating summons for determination of any question or construction 
arising under the instrument for a declaration of his interest."

To determine whether the case of the plaintiffs at the lower court was mainly to 
determine the validity of the purported Will dated 30th September, 2002 vis-'E0-vis the 
Wills Law of Kwara State, recourse had to be made to the originating summons dated 
14th day of June, 2004, filed by the plaintiffs on the same date. It reads:

"ORIGINATING SUMMONS

Let the Defendants who are in Ilorin, Kwara State, Nigeria within eight days after service 
cause an appearance to be entered for them to this Summons which is issued upon the 
application of Anota Ajibaiye and 4 others who are Plaintiffs for the determination of the 
following questions."

The contents of the originating summons (supra) are self explanatory and one does not 
need any aid to read and interpret same. I must agree with Mr. Baiyeshea when he 
submitted in his brief of argument paragraph 2.02 thus:

"It is humbly submitted that essentially the case of the plaintiffs a s articulated and 
structured in the Originating Summons is mainly to determine the validity of the 
Purported Will dated 30th September, 2002 vis-'E0-vis the Wills Law of Kwara State. The 
facts deposed to in the affidavit in support of the Originating Summons are geared 
towards determining the question (s) of law therein. The purported Will is Exhibit A - A1 
attached to affidavit accompanying the Originating Summons and the same document is 
exhibit A1 attached to a further affidavit in support of the Originating Summons. And on 
the face of Exhibit A - A 1 the deceased declared himself to be a Moslem." 

Learned Counsel for the Appellant has made heavy weather of the faith of the deceased. I 
am of the considered view that there is no controversy about it. This is borne out clearly 
on the face of Exhibits A - A1 attached to the affidavit and further affidavit respectively 
in support of the originating summons. The relevant portions read thus:

"(6) INSTRUCTION AS TO MY BURIAL

My burial should be done in accordance with Muslim rites without drinking of alcohol 
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either on the date of my death, burial or the 8 days Prayer.

  (6) GENERAL INSTRUCTION AS TO THE GUIDINGLAW:

I also direct and want my estate to be shared in accordance with the English Law and as 
contained in this Will having chosen English Law to guide my transactions and affairs in 
my life time notwithstanding the fact that I married more than one wife and 
notwithstanding the fact that I am a Muslim." 

I am of the further view that the points in issue in the originating summons relate to 
points of law as to whether or not the deceased who died as a Muslim could make a will 
under the Wills Act notwithstanding the existence of a local legislation. The learned trial 
Judge considered the provisions of the Wills Law Cap 168 Laws of Kwara State of Nigeria 
which came into force on 15th August, 1991. The relevant portion for the purpose of this 
appeal reads thus:

Section (4) of the Wills Act provides

"It shall be lawful for every person to bequeath or dispose of by his will executed in 
accordance with the provision of this Edict, all property to which he is entitled, either in 
law or in equity, at the time of death."

Provided that the provisions of this Edict shall not apply

"(a) ............................................................

(b) to the will of a person who immediately before his death was subject to Islamic Law."

The Learned trial Judge was right when he held thus:

"The Will dated 3rd September purporting to be the last Will of a Muslim Alhaji Disu 
Ajibaiye governed by Muslim Personal Law disposing by will all his property in 
accordance with the Will Act 1837 of England having regards to S.4 (1) the Wills Law of 
Kwara State is invalid null and void.

Consequently, all the plaintiffs 8 reliefs are hereby granted." I am of the firm view that 
the cases of National Bank -vs.- Lady Alakija and other cases cited by the Learned 
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Counsel for the Appellants are not apposite to the facts of this case under consideration 
in this appeal. This issue is resolved in favour of the Respondents against the Appellant.

Issue No.3, is whether the learned trial Judge was right in the determination of the suit 
without a proper consideration of the affidavit evidence placed before him and with the 
use of extraneous facts and/or matters. On this issue Learned Counsel for the Appellant 
contended that a careful look at the 21 paragraphs in support of the originating summons 
filed by the Respondents on pages 4 - 6 of the record is not the same as the 21 paragraphs 
affidavit in support of Originating Summons quoted in part by the Learned trial Judge on 
pages 98 - 100 of the record. The Learned Trial Judge relied on the quoted paragraphs to 
arrive at his conclusion. He submitted that apart from paragraphs 1, 2 and 7 which can 
be said to be part of the 21 paragraphs in support of Originating Summons, the other 
paragraphs quoted by the Learned trial Judge do not from part of the 21 paragraphs of 
the said Affidavit in support of the Originating summons.

Learned Counsel submitted that by considering extraneous facts and or matters, the 
lower court has failed to act as an impartial arbiter, a situation that had occasioned a 
miscarriage of justice. The lower court has therefore constituted itself the plaintiffs' 
unsolicited counsel supplying facts by way of affidavit which does not exist. This interest 
of the lower court had weighed in the mind of the court to arrive at a wrong decision. He 
urged the court to note that the Learned trial Judge claimed to have quoted part of the 21 
paragraphs and it was not paraphrased which would have given the Learned trial Judge 
the choice of using his own words. He referred the court to the case of A. S. Coker and 
Adeyemi Adetayo & Ords (1992) 6 NWLR (Pt. 249) 612 at page 625 paragraph G - H.

He contended that the use of extraneous facts and matter affected the learned trial 
Judge's evaluation of the Affidavit evidence placed before him. The learned trial Judge 
seemed to agree with the argument of the Plaintiffs' counsel that the 3rd defendant (now 
Appellant) was given more than 2/3 of the deceased Testator's estate which according to 
him is contrary to Islamic Law (see page 101 paragraph 2 of the record. However, the 
argument of the counsel to the plaintiff did not place before the lower court the relevant 
Islamic Law Provision, neither was any material placed before the court to determine the 
worth of the property of the Testator. To agree with the plaintiffs therefore would mean 
having to use extrinsic materials or facts to arrive at his conclusion. He submitted that 
the court cannot be made a mathematician in chambers nor is he allowed to investigate 
the matter or to speculate what the situation is likely to be. What is 2/3 of the estate is a 
fact which could lend itself to mathematical calculations and which requires the 
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necessary indices, facts and figures to be placed before the court. He further submitted 
that the trial is not an investigation. The function of the court is to decide between the 
parties on the basis of what has been so demonstrated and canvassed. He relied on 
DALFAM NIGERIA LIMITED AND OKAKU INTERNATIONAL LIMITED (2002) FWLR (Pt. 96) 
510 held 20 or at page 541 paragraphs C-D. OJOGBUE AND NNUBIA (1972) 6 SC 227. FNB 
PLc and Obeya (1998) 2 NWLR (Pt. 537) 205. He urged us to resolve this issue in their 
favour.

For his part, Learned Counsel adopted his arguments proffered in respect of issues 1 and 
II and further submitted that the learned trial Judge considered material facts and not 
extraneous facts in arriving at the conclusions in his judgment. Learned Counsel 
contended that the main issues for determination in the Originating Summons as 
hereinbefore stated are purely issues of law. And the Learned trial Judge determined 
them in favour of the plaintiffs and against the defendants not just by the affidavit of the 
parties alone but also by the declaration of the deceased in exhibits A and A1 at the time 
the purported Will was made.

The learned trial judge did not consider extraneous issues of facts at all. The complaint of 
the appellant in ground 6 of the appeal (which is rather abusive, argumentative and 
without basis) goes to no issue. This is because the affidavit quoted by the trial judge at 
pages 98 - 100 of the record of proceedings (which is not extraneous but part of the case 
as will be shown infra) was not pronounced upon or used or construed by the judge 
anywhere in the judgment against the appellant in any way whatsoever.

Learned Counsel submitted that even though the appellant alleged that the affidavit was 
construed against her and that miscarriage of justice has been occasioned; it has not 
been shown from the record of proceedings where the learned trial judge used the said 
affidavits against her or at all. The truth of the matter is beyond quoting the affidavit, the 
judge did not refer to it again throughout the judgment (and your lordships are urged to 
scrutinize the judgment critically) to discover the truth. The claim of miscarriage of 
justice by the appellant therefore is baseless, unfounded and a desperate attempt to find 
fault at all cost with the judgment of the trial court. He relied on the cases of Larmie -vs. 
Data Processing (2005) 12 SCNJ 299 at 314 - 315. 

A closer look at the judgment of the Learned trial Judge would reveal the fact that apart 
from quoting the said affidavit at pages 98 - 100, the trial judge did not' follow it up to say 
anything about it or make any decision or pronouncement on it.
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The trial Judge throughout his judgment did not decide on any point or issue on 2/3 
sharing of the deceased's estate.

What the Appellants Counsel referred to in page 101 of the record of proceedings is not 
the decision of the court. The learned trial Judge was only reviewing the submission of 
the plaintiffs' counsel and he equally reviewed the submission of counsel for the 
defendants.

In the case of Larmie -vs.- Data Processing (2005) 12 SCNJ P. 299 at 314, the Supreme 
Court per Onnoghen J. S. C. held that:

"We must always bear in mind that it is not everything a judge says that should constitute 
a subject of a ground of appeal particularly when what is said does not go to the root of 
the matter as decided by the court. In the instance case, the court merely made an 
observation and did not follow it up with an order setting aside the award of the said 
interest by the trial court. "

The allegation of miscarriage of justice leveled against the Learned trial Judge is devoid 
of any foundation at all because if any thing, it is even her own affidavits that were given 
more detailed and closer analysis and attention by the learned trial Judge. He dealt so 
much from 2nd and 3rd paragraphs of page 100 of the record of proceedings on 3rd 
defendant's (appellant's) affidavit.

In the case of Larmie -vs.- Data Processing (supra) the Learned Noble Lord Onnoghen, J. 
S. C. further held that:

"...To result of in the invalidation of the decision of the lower court, as canvassed by the 
learned Counsel for the appellant, it must be demonstrated that the error was substantial 
and formed the basis of the decision complained of and resulted in a miscarriage of 
justice. The law is that it is not every error committed by the lower court that will result 
in the judgment of that court being set aside by the appellate court. "

My Lords, a hard look at the judgment of the learned trial Judge will reveal the fact that 
the affidavit quoted by him is not extraneous to the case at all (and though it was not 
used apart from its being quoted) the affidavit is part of the record as can be seen from 
pages 14 - 16 of the record of proceedings. The submission of the learned counsel that the 
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affidavit is non-existent is not only untrue but misleading. Though the trial judge did not 
use the said affidavit, even if he did, it would still be in order since it forms part of the 
record of the trial court.

It is also to be noted that the trial Judge considered and reviewed the submission of the 
parties as can be seen at pages 101 - 107 of the record, where inter-alia held thus:

"One very important issue to resolve is whether or not a Muslim who has children out of 
wedlock and sells and/or consumes alcohol ceases to be a Muslim. A person who has not 
expressly renounced his faith not withstanding any aberration or transgression of 
Islamic injunction remains a Muslim if he commits any transgression or act of 
impropriety, he can only be sanctioned in accordance with the law of his faith... It will 
therefore appear too judgmental to conclude that for any act(s) of impropriety, 
aberration or transgression he is no longer a Muslim..."

The learned trial Judge as can be gleaned from the record held the view that the testator 
did not renounce his faith even at 90 years and also maintained that no alcohol should be 
consumed at his funeral ceremonies which should be strictly in accordance with Islamic 
rites. These are the things the testator himself declared in Exhibits A and A1, the 
purported will he made. These are all issues raised by the 3rd defendant and even the 1st 
defendant in their affidavits. Where then is the miscarriage of justice or bias as alleged 
by the counsel to the Appellant? I am of the considered view that there is none and 
cannot see any. I am strengthened in my view by the decision of the apex court in the 
case of Azookwu -vs.- Nwokanwe (2005) 5 SCNJ P. 192 at 203 where Kalgo JSC held that:

"Where bias is alleged against court or Judge it is not the real likelihood that the court or 
Judge did favour one side at the expense of the other that is important, it is that any 
person looking at what the court or judge has done, will have the impression in the 
circumstances of the case that there was real likelihood of bias."

In the light of foregoing, I am of the firm view that the learned trial Judge considered 
material facts (and not extraneous matters) in arriving at the conclusions in his judgment 
and there was no bias on the part of the trial judges in assessing and evaluating t he 
affidavit evidence placed before him. This issue too is resolved against the Appellant.

The 4th issue for determination is whether the failure of the learned trial Judge to 
consider and make specific findings and pronouncement on the counter and further 
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counter affidavit of the 1st defendant and the admissibility of Exhibits A and A1 is fatal 
and a miscarriage of Justice.

On this issue, Learned Counsel to the appellant contended that though several affidavits 
were filed by both parties, a careful look at the judgment of the learned trial Judge 
reveals that he did not consider the said affidavits filed by the 1st Defendant in arriving 
at his conclusion which has been held to be a travesty of justice. He relied on the case of 
Taisa (W. A) Ltd -vs- Xtoudous Services Nig. Ltd (2002) FWLR Pt. 126 P.956.    

Learned Counsel submitted that the principle of adjudication that is fundamental to 
administration of Justice is that, a court is bound to consider every material aspect of a 
party's case placed before it. He further submitted and urged us to hold that the counter 
affidavit and further counter affidavit of the 1st defendant together with Exhibit K 
attached to it is a material evidence which must be considered. Being a suit by way of 
originating summons, that is the only evidence adduced by the 1st defendant whom same 
evidence, as it were, was unduly jettisoned by the learned trial Judge. This he submitted 
amounts to travesty of justice and denial of fair hearing. The duty of the trial court is to 
adequately evaluate the evidence adduced in a case and make appropriate finding of 
facts in respect of all issues arising in the case and material to the determination of the 
case. He relied on the cases of Ozigbe -vs- Aigbe (1977) ii NSCC 389; Bank of the North and 
Julius Babatunde and 1 Or (2002) FWLR (Pt. 119) 1452 at 1466 paragraph E.

On Exhibits A and A1, photocopies of the Will of the Testator attached to the Affidavit in 
support of the originating summons of the plaintiff/respondent, he urged us to hold that 
the Learned trial court did not make a definitive pronouncement on the admissibility of 
the Exhibits. It is his submission that Exhibits A and A1 formed part of the relevant 
public documents which their admissibility are guided by sections 109, 111, 113 and 
section 97 (2) (c) of the Evidence Act. Exhibits A and A1 being photocopies of public 
documents just attached to the affidavit do not qualify to be relied upon for the purpose 
of trial. He relied on the cases of Araka - vs.- Egbue (2003) 17 NWLR (Pi. 848) P. 18, 
Paragraphs D - H, PDP -vs- Sidi Ali (2004) FWLR (Pt. 220) 1371 at 1384 - 1385; Jacob -vs- AG 
Akwa Ibom (2002) 1 NWLR (Pt. 765) 18 and Kabo Air Ltd-vs- Inco Beverages Ltd (2003) 
FWLR 944 at 947, Learned Counsel urged us to resolve this issue in their favour.

Learned Counsel for the Respondents submitted that the complaint of the appellant that 
the learned trial judge did not make a definite pronouncement on the admissibility of 
Exhibit A - A1 (the purported Will) is again without any foundation.
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He referred to page 107 of the record of proceedings (last 2 paragraphs thereof) where 
the learned trial judge again reviewed the submissions of counsel for the parties and 
held that Photostat copy of public documents are admissible. Learned trial Judge again 
set out to consider whether or not the WILL was competently before the court. Learned 
Counsel urged us to resolve this issue in their favour.

It is appropriate on the onset to have another hard look at the judgment of the learned 
trial Judge with a view to finding out whether or not pronouncement on the admissibility 
of Exhibits A - A1 was made by the lower court. At page 108 of the record, the learned 
trial Judge held thus:

"The next issue for determination is whether or not the will is competently before the 
court as the only document that can be set aside is the one that is competently before the 
court."

Again, in paragraph 3 of the same page, the learned trial judge further held that:

"This court has held that the WILL is competently before the court and as such this court 
can competently consider and deal with matters arising from it."

My Lords, may I say that in the light of the foregoing findings of the Learned trial Judge, 
it will not be correct to say that the learned trial judge did not make definitive 
pronouncement on the admissibility of exhibits A-A 1.

I am of the considered view that the contention of the Learned Counsel of the Appellant 
that the learned trial Judge did not make definitive pronouncement on the admissibility 
of Exhibits A and A1 has occasioned a miscarriage of justice cannot hold water. This issue 
is also resolved against the Appellant in favour of the Respondents.

The next issue for our consideration is issue No. 5 which is whether the failure of the 
learned trial Judge to give effect to 'Exhibit K' attached to the Counter-Affidavit of the 1sl 
Defendant being a record of proceedings of the Probate Registry of Kwara State has 
occasioned a miscarriage of justice. Learned Counsel for the Appellant, contended that 
there was no time the existence of proceedings in Exhibit K was denied. On the said 
Exhibit, some of the plaintiffs herein were present especially the 2nd and 3rd at the 
probate registry on 15/4/2004 when the Will of the Testator was read and they admitted 



198

CLASFON, NLS BWARI, ACADEMIC UNIT 2015/16

the fact that Exhibit A1 was the Will of the Testator and that it was authentic.

Learned Counsel urged us to hold that Exhibit K is a judicial act/proceeding and section 
150 Evidence Act has clothed same with a presumption of regularity making it proper 
and legal. Again Learned Counsel urged us to hold that since the 2nd and 3rd plaintiffs 
have consented and/or admitted the authenticity of and validity of Exhibit A1, the 
plaintiffs are precluded from contending that Exhibit A1 is invalid, null and void. He 
relied on the cases of K. Koiki -vs- B. V. Magnusson (2001) FWLR (Pt. 63) 167 at 188 - 189 
(paragraph H-B) and Ukalgbu -vs- Ugoji (1991) 6 NWLR Pt. 196) P. 127. Learned Counsel 
submitted that a decision of the court is perverse when it ignores the facts or evidence 
before it and when considered as a whole, amounts to a miscarriage of Justice. In such a 
case, an appellate court is bound to interfere with such a decision and set it aside. 
Learned Counsel urged us to resolve this issue in their favour.

For his part, Learned Counsel for the Respondents submitted that whatever is contained 
therein cannot validate exhibits A - A1 the purported WILL. Quite contrary to the 
submissions in the appellant's brief (which is erroneous) the alleged proceedings in 
exhibit K cannot validate the purported WILL which is ab initio void or invalid for 
having been made firstly, under the English Law (Wills Act 1837) a statute of general 
application which is no longer applicable in Kwara State (as already canvassed under our 
issue II in this brief) secondly, the testator declared, professed and affirmed his faith in 
Islam (as he declared on the face of the WILL itself) making him a person subject to 
Islamic personal law. And this being the case, the learned trial judge held at page 111 of 
the record that:

"The WILL dated 30th September, 2002 purporting to be the last WILL of a Muslim Alhaji 
Disu Ajibaiye governed by Muslim personal law disposing of all his property in 
accordance with the Wills Act of 1837 of England having regard to Section 4(1) of the 
Wills Law of Kwara State is invalid, null and void."

Learned Counsel further submitted that the contents of Exhibit K could not have altered 
anything neither could it have led the court to give judgment in favour of the applicant.

The question to be asked at this stage is whether in view of the decision of the Learned 
trial Judge reproduced above, the contents of Exhibit K could, if taken into consideration 
altered the decision of the Learned trial Judge. I am of the firm view that it can not 
validate the WILL which is ab initio void for being contrary to the Wills Act of Kwara 
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State. With the local legislation in existence, the Testator could not have validly made a 
will under the W ills Act 1 837, a statute of general application which is no longer 
applicable in Kwara State.

That aside, Exhibit K suffers multiple credibility problems. The appellant who is raising 
dust about the document was not even present at the probate registry when an alleged 
Will was read. Again the person named as number 2 on Exhibit 2, swore to an affidavit 
which is at pages 77 to 78 of the record of proceedings in which he denied ever being 
present at the purported proceedings recorded in Exhibit K and was not in a position to 
make the statements ascribed to him in the said proceedings.

In the light of the above, this issue, like the previous issues is resolved against the 
Appellant.

Issue No. 6 is whether the Learned trial judge was wrong when he nullified and 
invalidated the Will of Alhaji Disu Ajibaiye dated 30th September, 2002 and then went 
ahead to rely on the provisions of the same document. Learned Counsel for the Appellant 
contended that since the plaintiffs as per their reply to counter affidavit of the 1st 
Respondent on pages 55 - 56 of the record held the view that Exhibit A1 could not have 
been made by the Testator, yet the plaintiffs never presented any other will in court 
during trial. Learned Counsel submitted that the trial court did not make any finding on 
whether Exhibit A1 was the Will of Alhaji Disu Ajibaiye or not.

Learned Counsel urged us to hold that since the court did not agree that the Will, Exhibit 
A1 was the document made by the Testator, the court could not invalidate or nullify same 
as it was presumed that there was no will before the court. He urged us to hold that the 
learned trial Judge erred in law when he invalidated the will of the testator when the 
existence of the same was denied by the plaintiffs. He urged us to resolve this issue in 
their favour and against the Respondents.

A closer look at the originating summons filed by the Respondents at the lower court will 
reveal the fact that the existence or otherwise of Exhibit A1 was not an issue before the 
court. In the originating summons filed by the Respondents, two questions were raised 
for the court's determination as follows:

"1. Whether the documents dated 30th September, 2002 purporting to be the last WILL of 
Alhaji Disu Ajibaiye is valid having regard to the Wills Law of Kwara State. 
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2. Whether the Late Alhaji Disu Ajibaiye being a Moslem and Governed by Moslem 
Personal Law could make the document dated 30th September, 2002 purporting it to be a 
Will under English Law having regards to the Wills Law of Kwara State."

Needless to say, the trial court as stated a while ago was not asked to make any 
pronouncement on the existence or otherwise of Exhibit A1 and was not bound to make 
one. This being the case, the argument of Learned Counsel in issue No. six is of no 
moment in this appeal. This issue (Issue six) is resolved against the Appellant and in 
favour of the Respondents. 

In the final analysis, in the light of all that I have said above, this appeal must be and it is 
hereby dismissed as lacking in merit.

The judgment of the lower court is hereby upheld and I award N10,000.00costs in favour 
of the Respondents against the Appellant.

WEEK 18: PROBATE PRACTICE

DR. STEPHEN E. DAN-JUMBO & ORS. V. BERNARD EREFA DAN-JUMBO & ANOR.

CITATION: (1999) LPELR-920(SC)

A. B. WALI, J.S.C (Delivering the Leading Judgment): In the High Court of the Rivers 
State of Nigeria, holden at Port Harcourt, the plaintiff Bernard Erefa Dan-Jumbo, issued 
out a Writ of Summons against (1) Dr. Stephen E. Dan-Jumbo, (2) Howells Dan-Jumho (3) 
Gabriel Obubra Dan-Jumbo (4) Alfred D.W. Jumbo (5) Probate Registrar, Port Harcourt 
claiming as follows:-

"CLAIM
the plaintiff's claim against the defendants is for the revocation of the grant of probate in 
respect of the Will of late Chief Emmanuel Erefa Jene made to the 1st to the 4th 
Defendants by the 5th Defendant on the 6th of July, 1976 without notice to the plaintiff", 
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at a time plaintiff's appeal against the validity of the said Will was pending."

Issues were joined and pleadings were ordered, filed and exchanged. The 1st - 4th 
Defendants filed a joint Statement of Defence while the 5th Defendant filed a separate 
Statement of Defence. The plaintiff testified in support of his own case and called no 
witnesses. 1st Defendant testified for himself and on behalf of 2nd-4th Defendants, while 
Johnson Eremie, the 5th Defendant also testified. 

At the conclusion of the evidence, learned counsel addressed the court after which 
judgment was reserved to 11th August, 1983.

In a considered judgment delivered by Dagogo Manuel, J. he concluded as follows:

"I therefore hold that the plaintiff having lodged an appeal against the decision of the 
High Court considering the Will as being valid and as he has done all what is required by 
him to prosecute his appeal and as the loss of the original Will which has apparently 
caused the extreme delay in placing the proceedings before the appeal court has not 
been shown to be of his own making, it cannot be legally proper, as has been done, to 
grant probate before the appeal against the validity of the Will is determined. 

In consequence the claim succeeds and the probate granted on the 6th July, 1976 and 
marked Exhibit "G1" in these proceedings is hereby declared invalid and therefore 
revoked." 

Aggrieved by the decision of the trial court, the Defendants appealed against it to the 
Court of Appeal. The Court of Appeal unanimously dismissed the appeal and Kolawale, 
J.C.A who delivered the lead judgment stated therein thus -

"The conclusion which I have reached upon all the authorities to which I have referred is 
that the learned trial Judge was right in his conclusion that probate ought not to be 
granted to the appellants upon a Will the validity of which is still to be determined by the 
Court of Appeal. I am also satisfied that the fifth appellant was not entitled to grant 
probate to the first to fourth appellants. The respondent had entered a caveat against the 
grant without serving on the caveator a notice in the prescribed form."
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The defendants have further appealed to this form.
The facts of the case briefly stated are as follow:

Chief E.E. Jene of Bonny died on or about the 29th or 30th of March, 1969 and was 
survived by (1) Dr Stephen E. Dan-Jumbo, (2) Howells Dan-Jumbo. (3) Gabriel Obubra 
Dan-Jumbo. (4) Chief Alfred D.W. Jumbo and (5) Bernard Erefa Dan-Jumbo as his sons. 
The deceased left a Will.

On 28th March, 1971, the Probate Registrar, Rivers State (5th Defendant), invited the five 
sons of the deceased to the Probate Registry, Port-Harcourt and read the deceased's Will 
to them, On seeing the Will, Bernard Erefa Dan-Jumbo disputed the signature on it as that 
of their deceased father. He promptly filed a caveat on 28th June, 1971 attacking its 
validity. Dr Stephen E. Dan-Jumbo, Howells Dan-Jumbo, Gabriel Obubra Dan-Jumbo and 
Chief Alfred D.W. Jumbo countered the caveat by taking out a Writ of Summons in the 
Rivers State High Court against Bernard Erefagha Dan-Jumbo for a declaration or 
pronouncement on the validity of the Will and at the end of the case the trial judge, 
Aliagoa J. delivered a considered judgment in which he concluded as follows:-

"On the evidence before me I am satisfied and find as a fact that the document Exhibit 'A' 
and 'A1' is the last Will of Chief E.E. Jene and that the attack of the Defendant on the Will 
is misconceived and that as the Probate Registrar testified the quarrel of the Defendant is 
not about the validity of the Will itself but disgruntled about its contents."

The judgment by Allagoa J was delivered by him on 10th April, 1972 while the appeal 
against it by Bernard Erefa Dan-Jumbo was filed on 15th June, 1972 as shown on the 
Notice of Appeal. The Probate Registrar, on the strength of the judgment by Allagoa J, 
proceeded and granted the probate of the Will to Dr. Stephen E. Dan-Jumbo, Howells 
Dan-Jumbo, Gabriel Obubra Dan-Jumbo and Alfred D.W. Jumbo notwithstanding the 
appeal filed against the said judgment by Bernard Erefa Dan-Jumbo. 

Henceforth Bernard Erefa Danjumbo will be referred to as the respondent while Dr. 
Stephen E. Danjumbo, Howells Dan-Jumbo and Alfred D.W. Jumbo will be referred to as 
the 1st, 2nd, 3rd and 4th appellants. The Probate Registrar will be referred to as the 5th 
defendant as he lodged no appeal.

In compliance with the Rules of this court both the plaintiff as respondent and the 
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defendants as appellants filed and exchanged briefs of argument. These were orally 
elaborated upon.

In the brief filed by the 1st - 4th appellants the following issues were formulated-

"(1) Was the grant of probate by the Fifth Defendant to the first to the Fourth 
Defendants/Appellants made "mala fide or surreptitiously"?

(2) Was it a legal necessity for the 5th Defendant to put the plaintiff Respondent on 
notice, in the circumstances of this particular case, before making a grant of the probate 
of the will of the deceased to the First to the Fourth Defendants/Appellants'?

(3) In the circumstances of this case -

(i) Does the pendency of an appeal in a court operate as a stay of execution? 

(ii) Does the doctrine of "LIS PENDENS" apply?

The respondent raised the following issues in his brief for this court's determination -

(i) Was the Court of Appeal right after reviewing the evidence, the posture of the Probate 
Registry and the circumstances that attended the grant of probate, to conclude that the 
grant was made mala fide or surreptitiously?

(ii) Was the Court of Appeal right to say that the non-filing of a motion for stay of 
execution of the judgment of Allogoa, J. was not necessary given the circumstances of the 
case?

(iii) Was the Court of Appeal right to resort to the doctrine of 'lis pendens' to the facts of 
this case?

(iv) Was the Court of Appeal right to invoke the Probate Rules of England?

Learned counsel for the respondent Akpamgbo SAN raised successively objection to 
grounds 1 and 2 of the grounds of appeal as regards their competence and same were 
struck out. Since Issues 1 and 2 were hinged to the incompetent grounds, the issues must 
be struck out as they relate to no grounds of appeal. Issues 1 and 2 of the appellants' brief 
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are accordingly struck out. Also, particulars (iv) and (v) of ground 3 of the grounds of 
appeal are also struck out as they are not covered by the ground to which they are 
supposedly related.

In considering this appeal I shall confine myself to argument related to Issue 3 which 
covers ground 3 particulars (i), (ii), and (iii) of the grounds of appeal. 

In arguing Issue 3, it was the submission of learned Counsel for the appellant that 
ordinarily an appeal does not operate as a stay of execution and a court is competent to 
execute its judgment. He argued that in the case in hand there was no order of stay of 
execution against the judgment in PHC/49/71 delivered by Allagoa, J. Learned counsel 
cited and relied on I.B.W.A. Ltd. v. N.I.P. C. Ltd. & Ors. (1962) L.L.R. 31; Ogunremi v. Dada 
(1962) 1 All NLR 663; Akinsanya v. Adegbenro (1965) NMLR 301 and Kigo (Nig.) Ltd. v. 
Holman Bros (Nig.) Ltd, (1980) 5-7 SC 60 among others.
On the doctrine of Lis pendens learned counsel argued that the doctrine only applies in 
cases having as their objective the recovery or assertion of title to a specific property and 
invariably, real property. He relied in support on Ogundiani v. Alaba & Ors. (1978) 6 and 7 
SC 55; John Ajayi v. Union Bank of Nigeria (1989) C.L.R. Q 220 and Ikeanyi v.  A.C.B. Ltd. 
(1991) 7 NWLR (Pt.205) 626.

He urged this court to allow the appeal, set aside the judgment of the Court of Appeal and 
the court below and dismiss the respondent's claim in toto. 

In reply to submissions of learned counsel for the appellant, Mr. Akpamgbo, SAN learned 
counsel for the respondents agrees that an appeal against a judgment does not ordinarily 
operate as a stay of its execution but submits that in the circumstances of the case in 
hand, a stay of execution of Allagoa's judgment was necessary since the caveat entered 
by the respondents was neither discharged nor withdrawn. He also submits that it was 
the 5th appellant who unilaterally and relying on the judgment of Allagoa J, against 
which he knew there was pending appeal, granted the probate.

As regards the doctrine of lis pendens, learned Senior Counsel for the respondent 
submits that although it prevents the effective transfer of rights in any property which is 
the subject matter of an action pending in court, it is not confined to tangible rights only 
but it also applies to intangible rights, such as the right involved in this case. It was his 
contention that the 5th defendant was aware that the appeal against the judgment of 
Allogoa J was pending at the time he granted the probate of the Will containing the 
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disputed signature of its alleged maker. He urges the court to dismiss the appeal and 
affirm the judgments of the trial court and the Court of Appeal. 

It is pertinent to reiterate that the 5th defendant, though being referred in the 
proceedings in both the Court of Appeal and this court as the 5th appellant had neither 
appealed against the judgement of the trial court nor that of the Court of Appeal. 

The fact in this case is not seriously in dispute. The gravamen is whether the signature on 
the Will sought to be probed is genuinely that of Chief E.E. Jene (deceased). Both the 1st - 
4th appellant together with the respondent were invited by the 5th defendant who was 
the Probate Registrar at the time, to the Probate Registry, Port Harcourt, Rivers State to 
read to them the Will of their deceased father. On reading the Will, the respondent 
demanded to see it and after doing so, he disputed the genuiness of the signature on it as 
that of their deceased father. This was on 28th March, 1971. On the same day the 
Respondent entered a caveat attacking the validity of the Will. 

The 1st - 4th appellants filed Suit No. PHC/4971 seeking for a declaration of the validity of 
the Will in dispute. This was before Allagoa J (as he then was). At the conclusion of the 
hearing the learned Judge granted the declaration. The respondent promptly appealed 
against this decision to the Court of Appeal. The 5th defendant was aware of this move by 
the respondent, yet he went ahead and granted the probate of the Will to the appellants. 
It was a result of this action by the 5th defendant that the respondent filed Suit No. 
PHC/137/79 before Dagogo manuel J, seeking for the revocation of the probate granted by 
5th defendant. 

As I have indicated earlier in this judgment, the 5th defendant did not appeal against this 
judgment but only the 1st - 4th appellants did. In a considered judgment of the Court of 
Appeal delivered by Kolawole JCA which was concurred in by Onu J.C.A (as he then was) 
and Omosun J.C.A. the learned justice concluded.   

"The conclusion which I have reached upon all the authorities to which I have referred is 
that the learned trial Judge was right in his conclusion that probate ought not to be 
granted to the appellants upon a will the validity of which is still to be determined by the 
Court of Appeal. I am also satisfied that the fifth appellant was not entitled to grant 
probate to the first to fourth appellants the respondent had entered a caveat against the 
grant without serving on the caveator a notice in the Prescribed form."
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It is not in doubt, nor is in disputed that the respondent questioned the validity of the 
Will as regards the signature of the testator. He promptly entered a caveat. 

In paragraph 9 of the Statement of Claim the plaintiff/respondent averred. 

"The plaintiff at a meeting with the 5th defendant asking (sic) to see the Will and on 
seeing the Will disputed the signature of the deceased and later filed a caveat attacking 
the validity of the Will on the 28th June, 1977. 

This was admitted by the 1st - 4th defendant/appellants in paragraph 4 of their joint 
Statement of Defence which averred:

"The 1st - 4th defendants admit paragraph 9 of the Statement of Claim." 

The 5th defendant also admitted paragraph 9 of the Statement of Claim in paragraph 6 of 
his Statement of Defence wherein he pleaded thus - 

"6.  The 5th defendant admits paragraph 9 of the Statement of Claim. 

Although what is admitted requires no further evidential proof, the defendant/appellants 
further confirmed the admission by oral testimony. The 1st defendant/appellant stated 
under cross-examination. -

"The plaintiff was present at the reading of the Will and questioned the validity of his 
father's signature on the Will. I did not disclose to the officer for probate that the validity 
of the Will was being challenged." 

The 5th defendant/appellant testifying as D.W.1 stated thus-

"I was Registrar at the time the probate was granted .. the plaintiff lodged a caveat 
against the validity of the Will. The High Court gave a decision in favour of the Executors 
as shown in Exhibit A. 

A probate was thereafter granted to the Executors."

The consideration is now limited to two aspects of the issues raised to wit: 
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1.  Whether an appeal lodged against a judgment can operate as a stay of execution of 
that judgment.    

2. Whether the doctrine of lis pendens is applicable in this case.  

These issues seemed to have been in ground II of the Grounds of Appeal contested in the 
Court of Appeal. 

It is not in dispute that the respondent entered caveat against the Will in dispute. During 
the trial of the appellants' case before Allagoa J (as he then was) the original Will was 
tendered and admitted in evidence. The respondent appealed against the judgment in 
PHC/49/71 and paid all necessary fees as testified by P.W.1 in PHC/137/79. The process of 
compiling and forwarding the record in PHC/49/71 was terribly hampered by the loss of 
the original Will. On this Manuel J commented thus -

"I will accept that the loss of the original Will does not doubt the grant of Probate but this 
will be subject to the acceptance of the Will as being valid. In the present suit where the 
validity of the Will is challenged on the ground of the signature not being that of the 
testator, a certified copy of the Will, is the one attached to the Probate in this suit, which 
does not carry any signature, cannot be helpful to resolve the challenge. A photocopy 
would have been more helpful as it would show the signature being questioned. ...

"All that the court is concerned with in this suit is to determine the legal propriety in the 
grant of Probate of the Will the validity of which has not been determined by an appeal 
court." 

Although an appeal against a decision will not operate as an automatic stay of execution 
against such judgment, but the court should always consider the facts in the case as to 
whether such judgment if enforced will not render nugatory the result obtained on 
appeal - see Nalsa & Team Associates v. Nigerian National Petroleum Corporation (1996) 3 
SCNJ 50 1996 3 NWLR (Pt. 439) 621. in any view, this is one of such cases. The crux of the 
matter involved in this case is the validity of a Will vis-a-vis the signature of its maker. A 
caveat attacking its validity was lodged by the respondent and without following the 
necessary procedure, the appellants filed Suit No. PHC/49/71 before Allogoa J, asking for a 
declaration of the validity of the Will. He granted the request as contained in his 
judgment Exhibit A as evidence in Exhibit B, the Notice of Appeal. Immediately after 
Exhibit A, the 5th defendant granted the probate of the Will without prior notice to the 
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respondent whose caveat was still subsisting. The action by the 5th defendant is hasty 
and against the laid down procedure. The learned trial judge was cognizant of the 
irregular procedure in handling the matter by the 5th defendant when he stated, thus in 
Exhibit A -

"Before going into the merits of the case having regard to the procedure adopted both by 
the applicant for grant of Probate and by the Probate Registrar which in my view appears 
to be novel and a misunderstanding of Rules and practice in Probate matters and which 
have given rise to this litigation I consider it necessary to refer to the law and the Rules 
governing this matter since I am not aware of any previous decision by this Court in 
support of the procedure adopted." 

Notwithstanding he proceeded and granted the declaration sought.     

In the circumstances of this case, I agree with Kolawole JCA in the lead judgment when 
he opined thus-

"The fifth appellant/defendant did not take the appropriate steps which he should have 
taken after the entry of caveat by the respondent. The fifth appellant, in my view ought to 
have issued a notice to appear against the caveat, respondent, on behalf of the first to 
fourth appellants whose application for a grant had been stopped as the fifth appellant 
clearly admitted in paragraph 7 of his statement of defence thus-

"That as a result of the caveat filed by the plaintiff the 5th defendant was estopped from 
the grant of probate".

In my view, the fifth appellant was not entitled to grant probate to the other four 
appellants after the conclusion of the case by Allagoa J. on 10th April, 1972 when an 
appeal had been lodged against the judgment. There was no necessity to apply for a stay 
of execution as the lis was still pending and the Will was still in litigation. The position 
was admirably put at page 1147 of the Lord Trimlestown case by Sir John Nichholl thus:-

"The taking of an administration with a Will annexed, which Will was in litigation, is, at 
least, practicing a deception upon the Court ... The administration too was obtained, after 
knowledge that caveat had been entered which was never warned, and that caveat 
having expired, this administration was taken without giving any notice to the other 
party. At least then it was obtained, to use a tender expression, irregularly ................"
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On the issue of lis pendens. The learned Justice commented and concluded as follows-

"True, so many years have elapsed since the filing of the appeal in PHC/49/71 and the 
institution of action in this appeal on 21st May, 1979 in suit number PHC/137/79 but that 
appeal has not been determined on its merit and neither has it been terminated on the 
application of the respondents to the appeal. On that basis, there is lis pendes, and the 
principle is that the law does not allow to the litigant parties or give to them during the 
currency of the litigation involving any property rights in such property so as to 
prejudice any of the litigating parties. (See Ogundaini v. Araba & Barclays Bank of Nigeria 
Ltd. (1978) 6/7SC 55 P. 78, John A. Osagie v. S.O. Oyeyinka & Anor. (1987) 3 NWLR (Part 59) 
P. 144 at P. 155. Steven Omo Ebueku v. Sunmola Amola (1988) 2 NWLR (Part 75) 128 at P. 
155."

All other issues raised and argued in this appeal apart, and as stated by Dagogo Manuel J. 
in his judgment, the main issue in this case is to determine the legal propriety in the 
grant of probate on the Will the validity of which was challenged by caveat and which 
was still to be determined by an appellate court.

As correctly stated in Exhibit A by Allagoa J that the jurisdiction of the High Court of 
Rivers State is governed by Section 17 of the High Court Law which provides that -

"The jurisdiction of the Court in probate causes and matters shall, subject to the law and 
to any rules of Court, be exercised in conformity with the law and practice in force in 
England on the thirteenth day of September, 1960."

The learned trial Judge further stated -     

"The Rules of Court Order 51 Rules 1 - 46 are very limited in scope and are more 
concerned with directions which the court may make and not to the practice. In view 
therefore of the provisions of Section 17 above quoted, it would then be necessary to fall 
on the English Law and Practice in force on 30th September, 1960. This is contained in 
Tristram and Coote's on Probate practice 23rd Edition p. 612 - 630."

Guided by the ratio decidendi in Lord Trimlestown v. Lady Trimlestown (1830) 162 ER 
1145 particularly at 1147, the Court of Appeal was right when it stated thus-
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"A caveat" according to Tristram and Coote's is a notice in writing lodged in the principal 
Registry ... or in any district probate named therein without notice to the person who has 
entered the caveat. No grant can be sealed if the registrar has knowledge of an effective 
caveat" (page 527). After the entry of caveat, a warning or notice to appear is issued 
against the caveator by the party whose application for a grant has been stopped, and the 
appearance to such warning by the caveator will disclose the names and addresses of the 
parties and their respective interests in the estate of the deceased, and with this 
information it is open to either of them if the interests conflict, to commence an action 
against the other for the purpose of establishing his own claim."  

It is not in doubt from the facts of this case that the application for the grant of probate 
cannot but be in solemn form. 

The caveator was entitled to be put on notice by 5th defendant before proceeding to 
make the grant. It was irregularly obtained. The trial court was therefore right to revoke 
it and the Court of Appeal correctly affirmed it. See Akinyemi Adesanya & Olatunji Alli v. 
Sunbo Olatunjji & Benbele Olatunji (1970) All NLR 551, (1990) 1 All NLR 247. 

The appeal therefore lacks merit and I hereby dismiss it with N10,000.00 costs to the 
Plaintiff/Respondent. 

WEEK 19: PERSONAL REPRESENTATIVES AND ASSENT

CYPRAIN PETER OBUSEZ & ANOR. V. MRS. SYLVIA TECKIA OBUSEZ & ANOR.

CITATION: (2007) LPELR-2197(SC)

F. F. TABAI, J.S.C (Delivering the Leading Judgment): The action giving rise to this 
appeal was filed at the Ikeja Judicial Division of the High Court of Lagos State on or about 
the 24/5/91. The plaintiffs are the respondents in this appeal and the defendants, the 
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appellants herein. The reliefs endorsed in the writ of summons and repeated in the 
statement of claims are:

(i) A declaration that the 1st plaintiff and her five children are the only persons entitled 
to the estate of the late Cornelius Paul Obusez;

(ii) An order that grant of Letters of Administration in solemn form for the 
administration of the said estate be issued to Mrs. Silva Teckia Obusez and Ademola Giwa 
Esq. The 1st defendant/respondent filed a 27 paragraph statement of defence and 
counter-claim. 

The 1st defendant/respondent counterclaimed the following reliefs: 

1. A declaration that the defendants are the only persons entitled to administer the estate 
of the late Cornelius Paul Obusez.

2. An order that a grant of Letter of Administration in solemn form for the administration 
of the said estate be issued to defendants herein. 

Only the 1st plaintiff/respondent testified in support of the plaintiffs' case. The 1st 
defendant/appellant and two other witnesses testified  in support of the defence and 
counter-claim. After the address of counsel for the parties, the learned trial Judge R. A. 
Omotoso, J. delivered judgment on the 17/3/93. In the concluding paragraph of the 
judgment the learned trial Judge held: 

"Under Nigeria's Law of succession touching on succession to the estate of Nigerians who 
contract marriages under the Marriage Act, the plaintiff and her children are the only 
persons entitled to the estate of their husband and father. The 1st plaintiff is certainly not 
a chattel under that law. Further, as beneficiaries of that estate, the 1st  plaintiff and 
children are entitled to a grant of Letters of Administration to administer the estate but 
because all the children are minor it is lawful and proper that the 2nd plaintiff be 
appointed a co-administrator with the plaintiff.     Accordingly, I make a declaration that 
the plaintiff and her children are the only persons entitled to the estate of the late 
Cornelius Obusez. I further  order that a grant of Letters of Administration in solemn 
form for the administration of the said estate be issued to the 1st and 2nd plaintiffs, Mrs. 
Sylvia Teckia Obusez and Ademola Giwa Esq. 
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    In the event, the counter-claim of the defendants fails and is accordingly dismissed." 

    Aggrieved by the foregoing decision, the appellants herein appealed  to the court 
below. In its judgment on the 7/6/2001 the court below dismissed the appeal. The 
concluding part of the judgment states, in substance, the reasons for the dismissal. The 
court per Oguntade, JCA (as he then was) stated thus: 

"It is not the law that the surviving widow of a deceased person is automatically entitled 
to the grant of Letters of Administration in respect of the estate of the interstate. 
See Okon v. Administrator-General, Cross River State (1992) 6 NWLR (Pt. 248) 473. The 
court has a discretion in the matter. It is a Correct statement of the law that a widow who 
has been guilty of moral misconduct may be passed over. A widow who since her 
husband's death has led an immoral life may also be passed over.

    Although there was evidence from the defendant that the 1st plaintiff had 
conducted  herself in a manner considered unacceptable, the trial court did not consider 
the unchallenged evidence. I have considered the evidence. At the highest, it shows the 
1st  plaintiff as insensitive and may be unwilling to the rival claims of the larger family of 
the intestate to share in the intestate's properties. But I do not see that the conduct or 
misconduct ascribed to her was sufficiently grave to lead to the conclusion that she was 
unfit to administer the estate of the intestate. The lower court however should have 
considered the evidence and make a finding of fact thereon.

In the final conclusion, this appeal fails. It is dismissed. I affirm the judgment of the 
lower court given on the 17/3/93 ... " 

Still dissatisfied the appellants have come on further appeal to this court. The parties 
have, through their counsel filed and exchanged their briefs of argument. The appellant's 
brief dated and filed on the 1/6/04 was prepared by A. J. Owonikoko. The respondents 
brief dated 7th of March 2006 was prepared by E. O. Akpata-Etomi (Mrs). 

    In the appellants' brief of argument Mr. Owonikoko formulated the following three 
issues for the determination of this appeal. 

One 

"Whether section 36 subsections (1), (2) and (3) of the Marriage Act, and section 49(5) of 
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the Administration of Estates Law, Laws of Lagos State which both confer a right on 
surviving spouse married under the Marriage Act, to one third of the estate of the spouse 
who died intestate as in this case are concurrent statutory provisions on incidence of non 
Customary or Islamic Marriage. 

Two 

"If yes, whether section 36 sub-sections (1), (2) and (3) of the Marriage Act falls within 
items 60 and 67 of the Exclusive Legislative List under the Constitution of the Federal 
Republic of Nigeria 1979 as to render a similar provision under section 49(5) of the 
Administration of Estates Law, Laws of Lagos State inconsistent with the Marriage Act as 
impliedly repealed, and therefore null and void by virtue of section 4(3) and (5) of the 
Constitution." 

Three 

"Whether the judgment of the lower court which affirmed exclusion of appellants as 
persons entitled to administer the estate of the deceased Cornelius Obusez occasioned a 
miscarriage of justice." 

In the respondents' brief Mrs. Akpata-Etomi also formulated three issues which are a 
reproduction of the three issues of the appellants.

Both counsel argued issues one and two together. The intestate, Mr. Cornelius Obusez 
was from Ute-Ukpo near Agbor in Delta State. His wife and widow Mrs. Sylvia Teckia 
Obusez is from Koko, also in Delta State. They got married on the 8th of July, 1972. It was 
a marriage under the Marriage Act. There are five children of the marriage. The first 
child was born on the 30/8/73 and the last on the 6/6/82. Mr. Cornelius Obusez died on the 
29/5/88. At the time of his death his first child was 15 years old and the last, 6 years. The 
evidence shows that although, they lived together, the relationship between the couple 
was, sometime before and up to the 29/5/88, not quite smooth sailing. Among those who 
survived the intestate was the defendant appellant his twin brother. In his lifetime the 
deceased took out Life Insurance Policy with American International Insurance Company 
Ltd. in 1977. The 1st appellant and the only two children at that time were named the 
beneficiaries. 
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Firstly, learned counsel for the appellants invited this court to depart from the principle 
in Salubi v. Nwariaku (2003) 7 NWLR (Pt.819) 426, (2003) 20 WRN SC 53, submitting that 
the incidence of marriage under the Marriage Act on a surviving spouse upon which the 
decision was based is a matter which fall within items 60 and 67 of the Exclusive 
Legislative List in the 1979 Constitution of the Federal Republic of Nigeria and in respect 
of which a State House of Assembly had no legislative competence. He contended that the 
legislative competence of the State House of Assembly was limited to matters in respect 
of Islamic and Customary Law Marriages. According to counsel, the call for departure 
from Salubi v. Nwariaku is necessitated by the fact that the point being raised here was 
not canvassed before this court in that case. It was further argued that section 49(5) of 
the Administration of Estates Law of Lagos State which is the equivalent of section 36 of 
the Marriage Act, is by virtue of the aforesaid Constitutional provisions, null and void. It 
was contended therefore that only the customary law of Agbor that applies in the 
administration of the deceased's estate and that by virtue thereof the appellants who are 
the brother of the deceased ought to have priority for appointment as administrators of 
the estate.

    Learned counsel for the respondents on the other hand opposed the invitation for a 
departure from Salubi v. Nwariaku (supra). This, she submitted, was because the issue as 
to the incidence of marriage under the Marriage Act falling within the Exclusive 
Legislative List in items 60 and 67 of the 1979 Constitution did not arise, the applicable 
law at all times material to the case being section 49(5) of the Administration of Estates 
Law of Lagos State. Section 49(5) of the Administration of Estate Law, it is argued, is not a 
nullity as it never purported to legislate in a matter beyond the legislative competence of 
the Lagos State House of Assembly. 

Learned counsel, Mrs. Akpata-Etomi, further submitted that there was no basis for the 
application of Agbor Customary Law in the administration of the estate of the intestate 
since, at all times material to this case, the deceased was married under the Marriage Act 
and resident in Lagos State and the administration of whose property therefore come 
within section 49(5) of the Administration of Estates Law of Lagos State. She finally 
submitted that since Letters of Administration were granted to the respondents in 
compliance with section 49(5) of the

Administration of Estates Law of Lagos State and under the Non Contentions Probate 
Rules, the grant was in order. She argued in conclusion that the appeal be dismissed and 
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the judgment of the lower court affirmed. Let me first of all dispose of appellant's request 
for this court to depart from Salubi v. Nwariaku (supra). The Head Note of section 49 
reads: "Succession to real and personal estate on intestacy" 

And section 49(5) states: 

"Where any person who is subject to customary law contracts a marriage in accordance 
with the provisions of the Marriage Act and such person dies intestate after the 
commencement of this Law leaving a widow or husband or any issue of such marriage, 
any property of which the said intestate might have disposed by will shall be distributed 
in accordance with the provisions of this law, any customary law to the contrary 
notwithstanding," 

Items 60 and 67 of the Exclusive Legislative List in the 1979 Constitution (which are items 
61 and 68 of the 1999 Constitution) provide: 

60 "The formation, annulment and dissolution of marriages other than marriages under 
Islamic Law and Customary Law including matrimonial causes relating thereto."

67 "Any matter incidental or supplementary to any matter mentioned elsewhere in this 
list."  

I have examined the above provisions carefully and I am of the view that section 49(5) of 
the Administration of Estates Law Lagos State does not purport to legislative on matters 
preserved for the National Assembly in items 60 and 67 of the Exclusive Legislative List 
in the 1979 Constitution. Section 49(5) of the Administration of Estates Law deals 
specifically with "succession to real and personal estate on intestacy" as clearly shown in 
the caption or head note. While item 60 on the Exclusive Legislative List also speaks 
specifically of the formation, annulment and dissolution of marriage other than 
marriages under Islamic Law and/or Customary Law. The Constitutional provisions in 
items 60 of the Exclusive List, in my view, pertains and limited to the formation, 
annulment and dissolution of marriages and cannot be expanded to cover cases of 
succession to, distribution and administration of the estate of an intestate. Similarly I do 
not think that item 67 of the Exclusive Legislative  List of the 1979 Constitution can be 
construed to include matters beyond those specifically mentioned in item 60. 
These specific clear and unambiguous provisions both of the Constitution and the 
Administration of Estate Law of Lagos must be accorded their ordinary grammatical 
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meaning which alone speaks and discloses the intention of the law makers. See Udoh  v. 
O.H.M.B. (1993) 7 NWLR (Pt. 304) 139; 7-UP Bottling Co. Ltd. v. Abiola & Sons (Nig.) Ltd. 
(1995) 3 NWLR (Pt. 383) 257. In my view the construction of the Constitutional and 
Statutory provisions does not affect the decision on Salubi v. Nwariaku and there is 
therefore no basis for any departure there from. In paragraph 4.20 page 24 of the 
appellant brief learned counsel submitted as follows:

"The judgment of the lower court was that a wife has a right to exclude relations of his 
deceased spouse from being co-administrator at his estate simply as a matter of law. And 
that the spouse can be aided by the court in excluding his husband's immediate relations 
who are willing, and bringing in complete stranger. In this case, the twin brother in 
whose personal house the husband was buried was held disentitled to be a 
co-administrator of the estate." He submitted that the decision of the lower court 
affirming that of the trial court totally ignored what constitutes a family or extended 
family within the Nigerian context and urged this court not to endorse it. He relied on the 
works of Family Law in Nigeria by Prof. E. I. Nwogwugwu page 1. He submitted that in 
view of the unchallenged evidence in support of their pleading in the statement of 
defence and counter-claim to the effect that the deceased during his life time embraced 
his Agbor Native Law and Custom and naming of the 1st  appellant and his 1st and 2nd 
children as the beneficiaries in his Life Insurance Policy, the decision of the court below 
excluding the appellants as co-administrators should be set aside. The substance of the 
appellants' argument is that the Agbor Native Law and Custom and not the 
Administration of Estates Law should apply.  At page 165 of the Record, the Court below 
restated the purpose of section 49(5) of the Administration of Estate Law when it said:

  "I am satisfied that the clear intention of the law maker as manifested in the passage 
underline above is that customary law should be excluded in relation to the estate of 
persons to which the provision applies." 

The court after restating a portion of the judgment of the trial court, and Salubi v. 
Nwariaku said: 

"It would have sufficed to appreciate that the Bendel State Legislature meant to and did 
legislate to exclude the applicability of Customary Law on the intestacy of a person who 
married under the Marriage Act." 

I agree entirely with the reasoning of the court below on the non applicability of the 
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Agbor Native Law and Custom in the administration of the estate of the deceased. I have 
earlier in this judgment restated the concluding part of the judgment of the trial  court at 
page 61 of the Record to the same effect. Although the appellants were at the trial at 
pains to prove the respondent's  insensitivity to the death of her husband, they appear to 
have conceded her right to Letters of  Administration. Their grouse mainly is the 
appointment of the 2nd respondent whom they describe as a complete stranger. 
According to them, his appointment to their exclusion was a wrong exercise of discretion 
that has occasioned a miscarriage of justice. On this question of 2nd respondent the trial 
court at page 61 of the record held to the effect that the rules do not prescribe that a 
person so nominated must be a relation of the deceased. In addition, at page 31 of the 
record, the 1st appellant, testifying as DW 1 said of the 2nd respondent thus: ''The said 
plaintiff Ademola Giwa I know. He had been a friend of my twin brother the deceased 
just like any other friend. He is not related to us. He is not even from our State."

Having regard to the uncontested fact that the 2nd respondent had been a friend of the 
deceased there is good cause for his appointment as the 2nd Administrator to the estate 
of the deceased. On the whole I do not see any strong reason for interfering with the 
judgment of the court below. I hold in conclusion therefore that the appeal fails and is 
accordingly dismissed. I make no orders as to costs. 


