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CLASFON ACADEMIC UNIT

NIGERIAN LAW SCHOOL, BWARI, 2015/16 SESSION

CIVIL LITIGATION, CRIMINAL LITIGATION AND LAW IN PRACTICE CASES

ATTENTION: 

1. The cases below are not the only cases for this course. 

2. Other cases specifically referred to in the Lesson Plan which are not in this 
work can be found in any good law library. 

3. Due to the volume of the cases, you are advised to read wisely with particular 
reference to facts and ratio relevant to the topic under which each case is 
found please. 

4. May God grant you speed, understanding and retention.

CIVIL WEEK 3: OVERVIEW AND INTRODUCTORY MATTERS

NATIONAL ELECTRIC POWER AUTHORITY v. MR. B. EDEGBERO & ORS

CITATION: (2002) LPELR-1957(SC)

M. E. OGUNDARE, J.S.C. (Delivering the Leading Judgment): The  main issue 
arising in this appeal is as to whether the High Court of Niger State had jurisdiction 
to hear and determine the action which was brought before it by the plaintiffs, in 
view of the constitution (suspension and modification) of decree 107 of 1993. 

The plaintiffs were former employees of the National Electric Power Authority 
(NEPA), the defendant. Following an industrial action by the workers of NEPA 
embarked upon in August 1994 the plaintiffs among others had by a letter dated 
10th August 1994 their appointments terminated. On 17th August, 1994 they 
instituted various actions claiming in each:

"(i) A declaration that the purported termination of the plaintiff vide a letter dated 
10th August, 1994 from the services of the defendant is irregular, wrongful, null and 
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void and of no effect whatsoever.

(ii) An order reinstating the plaintiff with the defendant and the payment of 
plaintiff's salaries, allowances and entitlements from the purported day of 
termination till reinstatement.

(iii) A perpetual injunction restraining the defendant from harassing, intimidating 
and violating of the plaintiff's right."

All the actions were consolidated and tried together.

In her further amended statement of defence the defendant pleaded as hereunder:

"A. The defendant avers that the Head of State, General Sani Abacha acting under 
the provisions of Decree 17 of 1984 ordered the termination of the plaintiffs' 
appointment by virtue of a letter dated 8th August, 1994 signed by Head of State and 
addressed to the Minister of Power & Steel. The defendant states further that it was 
an exercise which affected many workers of the defendant at their various stations 
nationwide whose continued employment with the defendant was considered by the 
Federal Government not to be in public interest any longer. The defendant would 
therefore contend at the trial of this suit under and by virtue of the provisions of 
Public Officers (Special Provisions) Decree No. 17 of 1984, this court has no 
jurisdiction to hear and/or entertain this suit. The defendant plead and shall rely on 
the said letter together with attached list of defendant's workers whose 
appointments were terminated and those dismissed from defendant's service. And 
shall ask that the case be dismissed/struck out for want of jurisdiction. 

A1. The defendant is one of the parastatals under the Ministry of Power & Steel and 
subject to the overall control of the Minister of Power and Steel."

The issue raised above was tried by the learned trial Judge and resolved against the 
defendant. There was an appeal against that decision but the appeal appeared to 
have been withdrawn and as it is, however, not the subject of the present appeal, I 
will say no more on it.

The action on completion of pleadings went to trial. In the course of his address to 
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the court, learned counsel for the defence raised yet another issue of jurisdiction of 
the trial court. He contended that by virtue of Decree 107 of 1993 amending section 
230(1) of the 1979 constitution, a State High Court had no jurisdiction to adjudicate 
in the matter before the court. 

In his judgment the learned trial Judge (Bima J) considered the issue of jurisdiction 
raised before him and decided the issue against the defendant. He observed:

"In his address Mr. J. O. Baiyeshea, learned counsel for the defendant raised an issue 
which also touches the jurisdiction of this court. I am also of the view that that issue 
be settled first before we go to the case proper since an issue of jurisdiction is so 
fundamental. If the court has no jurisdiction to entertain a matter whatever the 
court does in the case shall be an exercise in futility. Anything done without 
jurisdiction is a nullity. Learned counsel stated that he rely (sic) on Decree No. 107 of 
1993 by virtue of the said decree s.230 of 1979 constitution was amended to exclude 
the jurisdiction of the State High Court in a matter of this nature. He stated that it 
confer (sic) exclusive jurisdiction on the Federal High Court. He submitted that since 
the  defendant is an agency of the Federal Government and the validity of both the 
executive and administrative action taken against the plaintiffs are being 
questioned before this court, the proper venue should have been the Federal High 
Court. He therefore urged me to strike out the case.

Mr. R. A. Lawal-Rabana, learned counsel for the plaintiffs submitted that Decree No. 
107 of 1993 gave exceptions to matters that can be decided by the High Court. He 
stated that this can be inferred from certain paragraphs of s.230(1) of 1979 
constitution which that decree amended. He stated that all banking and other 
financial matters are exclusive jurisdiction of the Federal High Court. He stated that 
s.230(1) (q)(r) and (s) of the said decree is a glaring exception. It provides that where 
it is an individual action against the Federal Government or any of its agencies for 
damages, injunctions or specific performance where the action is based on any 
enactment, law or equity the State High Courts have jurisdiction. I am in agreement 
with the learned counsel that this is an exception to other exclusive jurisdiction 
conferred on the Federal High Courts. The plaintiffs in this case filed an action 
against an agency of the Federal Government, namely N.E.P.A. seeking redress of 
specific performance based on law and equity. This in my view is an exception and 
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confers jurisdiction on this court and I accordingly hold."

After going into the merits of the case the learned Judge found against the defendant 
and entered judgment in favour of the plaintiffs. He adjudged as follows: 

"(1) The purported termination of the plaintiff's appointment with the defendant is 
hereby declared irregular, invalid, unlawful, ultra vires, null and void and of no 
effect whatsoever.

(2) The defendant are hereby ordered to reinstate the plaintiffs' appointment 
forthwith. In other words they shall forthwith be reinstated to their status quo ante.

(3) The defendant are hereby ordered to forthwith pay to the plaintiffs all their 
salaries, allowances and entitlements from the purported day of termination till 
reinstatement.

(4) The defendant are hereby perpetually restrained (sic) from harassing, 
intimidating or violating the plaintiffs' rights.

And this shall be the judgment of this court."

Being dissatisfied with the judgment of the trial court the defendant appealed to the 
Court of Appeal and there again questioned the jurisdiction of the trial court. The 
Court of Appeal (Coram:Mustapher, Bulkachuwa and Oduyemi, JJ.CA) upheld the 
decision of the trial Judge on the issue of jurisdiction and for other reasons 
dismissed the appeal. Bulkachuwa, JCA in her lead judgment with which the other 
Justices agreed set down the provisions of section 230(1) of the constitution of the 
Federal Republic of Nigeria, 1979 as amended by decree 107 of 1993 and went on to 
say -

"This court had in a number of cases had occasions to look closely into the above 
provisions and particularly the provisor in (sic) Nigerian Deposit Insurance 
Corporation Liquidator of United Commercial Bank Limited in Liquidation v. Federal 
Mortgage Bank of Nigeria Limited (1997) 2 NWLR (Pt.490) 739 at 756 (sic). The 
question that arose before the Court of Appeal then was whether a State High Court 
has jurisdiction to entertain the exclusive jurisdiction of the Federal High Court. And 
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the court held:

1. That the State High Court has jurisdiction indicated in the provisor. (sic)

2. That the fact that the Federal High Court has exclusive jurisdiction in section 
230(1)(d) shall not apply to matters falling within the circumstances of the provisor 
(sic) and does not entirely remove jurisdiction therein from the State High Court.

3. That the Federal High Court shall not have exclusive jurisdiction in the 
circumstances indicated in the provisor. (sic)

4. That both the Federal and the State High Courts have and can exercise concurrent 
jurisdiction in such circumstances. 

See also: Ona v. Atanda (2000) 5 NWLR (Part 656) 244; Musa & Ors. v. 
Hashim (Unreported Appeal No. CAIA/39/99). The Supreme Court had also in the 
case of Egbuonu v. Borno Radio (1997) 12 SCNJ 99 put its stamp of approval on the 
finding of the Court of Appeal where the above provisions were looked into that the 
High Court has jurisdiction to entertain an action challenging the suspension or 
termination of the appointment of an employee by his employer.

In the circumstances, the trial court was right to have found that it had jurisdiction 
to determine the matter." 

The defendant has now further appealed to this court contending that the two 
courts below were wrong on the issue of the jurisdiction of the trial court.

It is the contention of the defendant that section 230(1) of the 1979 constitution as 
amended by Decree 107 of 1993 conferred exclusive jurisdiction on the Federal High 
Court in any matter such as the matter on hand affecting the Federal Government or 
any of its agencies. It is further argued that the amendment introduced by Decree 
107 of 1993 to section 230(1) of the 1979 constitution divested the State High Courts 
in Nigeria of their hitherto exclusive jurisdiction of entertaining and adjudicating 
over all matters relating to the administration, management and control of the 
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Federal Government and its agencies and conferred on the Federal High Court 
exclusive jurisdiction in such matters. It is submitted for the defendant that the 
cases United Commercial Bank Limited in liquidation v. Federal Mortgage Bank of 
Nigeria Ltd. (1997) 2 NWLR 735 at 756; Ona v. Atanda (2000) 5 NWLR 244 and 
Egbuonu v. Borno Radio (1997) 12 NWLR (pt.531) 29, (1997) 12 SCNJ 99 were wrongly 
applied by the Court of Appeal. Reliance is placed on the following decisions of the 
Court of Appeal, Mohammed Mubarak Ali v. Central Bank of Nigeria (1997) 4 NWLR 
192 at 202, 203 and 204 and the University of Abuja v. Ologe (1996) 4 NWLR 706 at 
772 in support of the contention that the State High Court has no jurisdiction in 
matters like the one on hand. Further reliance is also placed on the University of 
Agriculture Makurdi v. Grace Eleyi Jack (2000) 11 NWLR 658. This court is urged to 
hold that the trial High Court in the case on hand lacks jurisdiction to entertain and 
determine the actions of the plaintiffs and to, therefore, allow the appeal on that 
ground.

Mr. Lawal-Rabana learned counsel for the plaintiffs both in the respondent's brief 
and oral argument before us contended that the trial High Court had jurisdiction. It 
is counsel's  submission that by the claims of the plaintiff before the court, the action 
falls within the proviso to section 230(1) of the 1979 constitution. It is argued thus:
"It is humbly submitted that from the respondents' claim (i) before the High Court, it 
is clear that the respondents were challenging the termination of their employment 
arising from a contract of service governed by condition of service or rules. Their 
claim therefore, relates to breach of contract of employment and nothing to do with 
the administration or the management and control of the appellant and individual 
challenging termination of his employment cannot be equated with a decision 
affecting the administration, management and control of a Federal Agency. My 
Lords, similarly the respondents claims (ii) and (iii) which deals with an order for 
reinstatement, payment of salaries and allowances and injunction to restrain the 
appellant from violating the rights of the respondents does not fall within the 
contemplation of S.230(i)(q), (r) and (s). It is our humble prayer that my Lords 
should not expand the scope of s.230 (i)(q),(r) and (s) to cover all matters affecting a 
Federal Agency. If the law makers had intended that it would have been expressly so 
stated without limitations. We refer to the case of Omosonwa v. Chiedoze (1998) 9 
NWLR (Pt. 566),477 at 484 (D-G).
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It is humbly submitted that the canon of construction or interpretation "expressio 
unius est exclusio should be followed in this case. It is submitted with respect that 
decisions in Mohammed Mubarak Ali v. Central Bank of Nigeria (1997) 4 NWLR (Pt. 
445) 706 cited by the learned appellant's counsel did not specifically consider the 
claim in the two cases but deal more on the status of the parties and the general 
provisions of s.230(q), (r) and (s)"
It is further submitted –

"It is our further submission that in the earlier Court of Appeal decisions in Ali v. 
CBN (Supra) University of Abuja v. Ologe (supra) the court did not consider the 
purport and the effect of the proviso to section 230(1)(q),(r) and (s) and relate it to 
the parties. 

It is our humble submission that the respondents claim at the High Court falls 
within the contemplation of the proviso of section 230(1)(q), (r) and (s) which has 
saved the powers of the State High Court to entertain such matters. We humbly refer 
to the case of N.D.I C. v. Federal Mortgage Bank of Nig. Ltd. (1997) 2 NWLR (Pt. 490) 
735 at 755 para. (F-H) to 756 para. (A-F).

We therefore humbly pray His Lordships to affirm the decision of the Appeal Court 
by answering issue 1 in the negative."

Section 230(1) of 1979 constitution as amended by the constitution (suspension and 
modification) decree 107 of 1993 and in so far as it is relevant to this appeal ran 
thus:

"230(1) Notwithstanding anything to the contrary contained in this constitution and 
in addition to such other jurisdiction as may be conferred upon it by an act of the 
National Assembly or a decree, the Federal High Court shall have and exercise 
jurisdiction to the exclusion of any other court in civil causes and matters arising 
from
(q) the administration or the management and control of the Federal Government or 
any of its agencies; 

(r) subject to the provisions of this constitution, the operation and interpretation of 
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this constitution in so far as it affects the Federal Government or any of its agencies; 
and 

(s) any action or proceeding for a declaration or injunction affecting the validity of 
any executive or administrative action or decision by the Federal Government or 
any of its agencies: 

Provided that nothing in the provisions of paragraphs (q), (r) and (s) of this 
subsection shall prevent a person from seeking redress against the Federal 
Government or any of its agencies in an action for damages, injunction or specific 
performance where the action is based on any enactment, law or equity." 

(See now section 251(1)(p), (q) and (r) of the constitution of the Federal Republic of 
Nigeria 1999). 

It is not in dispute that the defendant - NEPA - is a Federal Government Agency, the 
two courts below made a finding of fact to this effect and this has not been 
challenged by the plaintiffs. It is also not disputed that the cause of action in this 
matter arose out of the administrative action or decision of the defendant. The 
action is for a declaration and an injunction and the principal purpose of it is to 
nullify the decision of the defendant terminating the appointments of the plaintiffs 
and others. In the light of all these, therefore, the action on hand came squarely 
within the provision of section 230(1)(s) of the 1979 constitution. It would appear on 
the surface, therefore, that the action would be one within the exclusive jurisdiction 
of the Federal High Court. I have myself read the proviso to paragraphs (q), (r) and 
(s) of subsection (1) of section 230 all over again; I can find no such exception in it 
that would lead me to find to the contrary. A careful reading of paragraphs (q), (r) 
and (s) reveals that the intention of the lawmakers was to take away from the 
jurisdiction of the State High Court and confer same exclusively on the Federal High 
Court actions in which the Federal Government or any of its agencies is a party. 
While paragraph (s) talked of actions for declaration or injunction, the proviso 
extended this to actions for damages, injunction or specific performance. It did not 
say as the learned trial Judge, with profound respect, appear to read into it, that 
action for damages, injunction or specific performance against the Federal 
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Government or any of its agencies could still come before a State High Court. I am of 
the view that the learned trial Judge was in error in his interpretation of the purport 
of the proviso.

Their Lordships of the Court of Appeal were equally in error to affirm the decision 
of the learned trial Judge. They based their own conclusion on the cases Nigerian 
Deposit Insurance Corporation (Liquidator of United Commercial Bank Ltd.) v. Federal 
Mortgage Bank of Nigeria Ltd. (1997) 2 NWLR 735 at 756; Ona v. Atanda (2000) 5 
NWLR 244 and Egbuonu v. Borno Radio (1997) 12 SCNJ 99; (1997) 12 NWLR 29. With 
profound respect to their Lordships of the court below they wrongly applied these 
cases to the matter before them. In the Federal Mortgage Bank case what came up 
for decision is the interpretation of the proviso to paragraph (d) of section 230(1) of 
the 1979 constitution. That paragraph read:  

(d) banking, banks, other financial institutions, including any action between bank 
and other, any action by or against the Central Bank of Nigeria arising from 
banking, foreign exchange, coinage, legal tender, bills of exchange, letter of credit, 
promissory note and other fiscal measures.

Provided that this paragraph shall not apply to any dispute between an individual 
customer and his bank in respect of transactions between the individual customer 
and the bank;" 

The Court of Appeal sitting as a full court held that by the proviso above an action 
between a bank acting as a customer to another bank and that latter bank could 
come before a State High Court. That decision was affirmed by this court in Federal 
Mortgage Bank of (Nig.) v. NDIC (1999) 2 NWLR 333. That is not the issue arising in 
the instant case. In Ona v. Atanda (supra) the issue in that case was quite different to 
the issue in the present case. If anything, the dictum of Akintan, JCA on the exclusive 
jurisdiction of the Federal High Court ought to have informed their Lordships to 
arrive at a conclusion in the instant action different to what they 
decided.  Incidentally the three Justices that presided over the instant case were 
members of the full court of the Court of Appeal that decided Ona v.Atanda (supra), 
Indeed if there was anything relevant in that case to the instant case, it was wrongly 
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applied. Akintan, JCA who read the lead judgment of the Court of Appeal in that case 
had this to say at pages 269-270 of the report:

"The point which must be made clear is that all the decisions in question are in 
respect of the interpretation to be given to the provisions of sections 39 and 41 of the 
Land Use Act. But since it has been clearly shown above that the provisions of the 
Land Use Act requiring the State Governor to deliminate portions of the lands in a 
state as urban as against non-urban areas are inapplicable in the Federal Capital 
Territory, the division of jurisdiction between the High Court and the Area 
Court/Customary Court in the Federal Capital Territory will therefore not arise. It 
follows therefore that the appropriate court having jurisdiction in land matters in 
the Federal Capital Territory is the High Court of the Federal Capital Territory by 
virtue of section 236 of the  1979 constitution since it has been shown that there is 
no customary right of occupancy in the Federal Capital Territory and that section 41 
of the Land Use Act is also inapplicable in the territory. The jurisdiction of that court 
however, is subject to the provisions of section 230(1)(q) and (r) of decree No. 107 of 
1993 (now section 251 of the 1999 constitution) whereby the High Court would 
assume jurisdiction where the Government of the Federation or any of its agencies 
is a party to the action." (italics are mine for emphasis)

Equally if their Lordships had correctly applied the above dictum to the instant case 
which dictum in my respectful view, is a correct statement of the law, they would 
have held that the State High Court had no jurisdiction in the instant case. 

Their Lordships, per Bulkachuwa, JCA,- also referred to the decision of this court in 
Egbuonu v. Borno Radio. With respect to their Lordships that case too was not 
correctly applied in this case.

From what I have said earlier in this judgment the aim of paragraphs (q), (r) and (s) 
of subsection (1) of section 230 was to vest exclusive jurisdiction in the Federal High 
Court in matters in which the Federal Government or any of its agents was a party. 
A State High Court would no longer have jurisdiction in such matters 
notwithstanding the nature of the claim in the action. I agree entirely with the 
submission of the learned counsel for the defendant that the two courts below were 
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in error in holding that the State High Court had jurisdiction in this matter. There is 
nothing in the proviso to those paragraphs that could be said to have whittled down 
the objective of the law.

Consequently I find substance in this appeal which I hereby allow. I set aside the 
judgment of the Court of Appeal which, in turn, affirmed that of the trial High Court. 
I strike out all the plaintiff's actions against the defendant instituted in the High 
Court of Niger State. I award to the defendant/appellant the costs of this appeal 
which I assess at N10,000.00 the costs of the appeal in the Court of Appeal which I 
assess at N16,000.00 and the costs in the trial High Court which I asses at N6,000.00 
all in favour of the defendant/appellant.

CYRIL O. OSAKUE V. FEDERAL COLLEGE OF EDUCATION (TECH) ASABA & ORS.

CITATION: (2002) LPELR-7095(CA)

AKAAHS, J.C.A. (Delivering the Leading Judgment): The plaintiff who holds N.C.E., 
B.ED and M.ED qualifications was employed as a senior lecturer at the 1st 
defendant's College of Education in 1987 through exhibit "B" which reads:

"FEDERAL COLLEGE OF EDUCATION (TECHNICAL) P.M.B.1044 Asaba. Bendel State - 
Nigeria.

Our Ref. FCE (T) PROV. 5/9 Date September 29, 1987.

Mr. C.O. Osakue College of Education, Warri.

Offer of Appointment:

With reference to your application and the subsequent interview you attended from 
12th - 14th August, 1987, for the post of Senior Lecturer (Educational Psychology) in 
this College, I am pleased to inform you that you are successful and that the 
Honourable Minister of Education has approved your appointment to the post of 
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Senior Lecturer on Grade Level 13 Step 1 with effect from the day you assume duty. 
You are to teach courses in your area of specialization and Carry out other duties 
that may be assigned to you from time to time.

2. You are to formally accept this offer of appointment in the next one week, and 
report to the Provost for duty in the next one month, or earlier from the date of this 
letter. 

3. Please note that this appointment requires that you present yourself to a 
Government Medical doctor for a certificate of fitness before assumption of duty. 

4. This offer of appointment shall, however, be deemed to have been rejected by you 
if you do not resume duty two months from the date of this letter. Also, you may 
transfer your service to this college if you are already in a scheduled service.

5. Please accept my congratulations. Signed: DR. F. U. ULINFUN (PROVOST) 

Federal College of Education (Technical) Asaba".

The plaintiff accepted the offer and resumed work with the 1st defendant on 23rd 
November, 1987 (See exhibit 13). The plaintiff was assigned first as Acting Dean of 
the School of Education from 1987-89 and secondly, as Head of Department of 
Education from September - December, 1989. The School Authorities were not 
satisfied with his performance and so he was removed and replaced by Dr. 
Akinmoyewa and Compah - Keyeke to the two posts respectively. The relationship 
between the plaintiff and his immediate successors became strained. The strained 
relationship also extended to the 2nd defendant. This is the genesis of the crisis 
which culminated in the termination of the plaintiff's appointment after he had 
refused to resign the said appointment when requested to do so by the Senior 
Management Committee of the College. There were series of communications 
between the plaintiff and the College Authorities with the plaintiff accusing the 
latter of witch-hunting. Series of queries were issued to the plaintiff. In answer to 
some of these queries, the plaintiff revealed that he had secured admission into the 
University of Benin where he was pursuing a Ph.D. programme. When the College 
Authorities confirmed that he had embarked upon a full-time post-graduate (Ph.D.) 
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programme without permission, a Management Committee met to consider the 
report that investigated the incident and other acts of insubordination and he was 
served with a query. At the same time he was requested to appear before the 
Management Committee. The letter of query and invitation dated 7th March, 1990 
and admitted as exhibit "S" states:- 

"Our Ref: FCE(T) AS/REG. 38/Vol.1/29, Date 7th March, 1990., Mr. C.O. Osakue

u.f.s. Head, Dept. of Education, Federal College of Education (Technical) Asaba.

GROSS MISCONDUCT - RE: INVOLVEMENT IN FULL-TIME POST GRADUATE STUDIES 
WITHOUT PERMISSION.

At the Management Committee Meeting held on Tuesday, 6th March, 1990, the 
Committee considered the report of the panel which investigated your involvement 
in full-time post-graduate studies at the University of Benin. The Committee noted 
with dismay that you embarked upon a full-time postgraduate (Ph.D.) Programme 
since the beginning of the 1988/89 session without the written or express permission 
of your employer. Your action amounts to gross misconduct and a serious breach of 
the Civil Service Rule which prohibits an officer or employee on full-time payment 
from engaging in any other full-time activities unless he has previously obtained the 
permission of the appropriate authority.

The Committee was also informed about your various acts of insubordination 
exemplified by the following: 

(i) Your refusal to reply the Provost's query asking you to explain your involvement 
in full-time studies.

(ii) Your refusal to accept or receive the letters of invitation to appear before the 
investigating panel and failure to appear before the said panel.

(iii) Your refusal to carry out an official assignment from your Head of Department 
in respect of compilation of results and your unacceptable reactions to the issue. 
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The Management Committee viewed the totality of the offence committed by you 
very seriously and decided that you should be requested to submit, within 48 hours, 
written representations as you may wish to make, to show cause why severe 
disciplinary action should not be taken against you.  You are also requested to 
appear before the Management Committee on Wednesday, 14th March, 1990 at 
11.00 a.m. Signed: F.U. Aduwa

Deputy Registrar/Secretary to Management Committee".

The plaintiff replied to the query but failed to appear before the Management 
Committee which had re-scheduled its meeting for 15th March, 1990 instead of the 
14th March and the plaintiff was duly notified through exhibit ''T'' dated 12th 
March, 1990. The Senior Management Committee met on 15th March, 1990 and 
decided that the plaintiff should tender his resignation from his appointment within 
7 days. The contents of the decision were conveyed to the plaintiff in a letter Ref. 
FCE(T)/AS/REG.38/ Vol.1/38 dated 15th March, 1990 which was received in evidence 
as exhibit "V" and it goes as follows:

"Mr. C. O. Osakue, u.f.s. Head, Dept. of Education Federal College of Education 
(Technical) Asaba.

SENIOR MANAGEMENT COMMITTEE DECISION ON YOUR GROSS ACTS OF 
MISCONDUCT

At the emergency meeting of the Senior Management Committee, held on Thursday, 
15th March 1990, the Committee considered your involvement in full-time 
post-graduate (Ph.D.) studies without permission since the beginning of the 1988/89 
session and your various acts of insubordination. The Committee also considered 
your representation which was considered irrelevant and noted that you 
disregarded it and its directive that you should appear before it to defend your gross 
acts of misconduct.  

After deliberating extensively on the totality of the offence committed by you, and 
on the full penalty for the offence which is dismissal, the Committee decided not to 
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invoke the full penalty on you, but to ask you to resign your appointment within the 
next seven (7) working days (i.e. on or before 26th March, 1990), failing which an 
appropriate action decided by the Committee will be communicated to you.

The purpose of this letter, therefore, is to inform you of the above decision of the 
Senior Management Committee and to ask you to comply accordingly.

Signed: F.U. Aduwa,. Secretary".

The plaintiff failed to resign his appointment as demanded by the Senior 
Management Committee and so on 30th March, 1990 his appointment was 
terminated. A copy of the termination letter was put in evidence as exhibit 'W' 
which is reproduced as follows: 

"FEDERAL COLLEGE OF EDUCATION (TECHNICAL), P.M.B. 1044, Asaba Bendel State, 
Nigeria.

PROVOST DR. F.E. ULINFUN, B.Sc Hon. (UNN) MA. Ed. Ed.D (Columbia)

Our Ref: FCE(T)/ AS/REG.38/Vol.1/39, Your Ref. Date 30th March, 1990.

Mr. C.O. Osakue u.f.s Head, Dept. of Education Federal College of Education 
(Technical) Asaba.

TERMINATION OF APPOINTMENT SENIOR MANAGEMENT COMMITTEE'S DECISION 
ON YOUR GROSS ACTS OF MISCONDUCT

I am directed to refer to our letter Ref. FCE(T)/AS/REG.38/Vol.1/38 of 15th March, 
1990, in which you were asked to resign your appointment with this College within 
seven (7) working days (i.e. on or before 26th March, 1990), failing which an 
appropriate action decided by the Senior Management Committee on your gross acts 
of misconduct would be communicated to you. 

Since you have failed to comply with the above directive, I have therefore been 
directed to now convey the action decided by the Senior Management Committee to 
you as follows:- The Committee considered as gross misconduct, your full-time 
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post-graduate (Ph.D.) studies without permission since the beginning of the 1988/89 
session and your various acts of insubordination, namely:

(i) Your refusal to handover items of School of Education to the new Dean and, also 
to hand over the Department to the Head of Department. 

(ii) Your refusal to carry out the Provost's directive to show evidence of your Ph.D. 
full-time studies as you claimed. 

(iii) Your rejection of the letters of invitation to appear before the investigating 
panel and your subsequent failure to appear before the said panel.

(iv) Your refusal to carry out an official assignment from your Head of Department 
in respect of compilation of examination results and your unacceptable reactions to 
the issue.

(v) Your unseemly behaviour and rudeness to College Authorities and violent 
statements at Board meetings since your replacement as Acting Dean and Head of 
Department.

(vi) Your involvement in Ph. D. full-time studies while on a full-time job in this 
College in violation of Civil Service Rules, particularly circular No. SMD/1907/47 of 
13/1/87.

Consequently, the Senior Management Committee decided that your appointment 
with this College be terminated for gross acts of misconduct now that you have 
failed to avail yourself of the opportunity to resign your appointment on or before 
the 26th of March, 1990. The Committee also directed that you should be paid the 
normal one month's salary in lieu of notice. 

The purpose of this letter therefore, is to inform you of the decision of the Senior 
Management Committee on your case. The termination of your appointment takes 
effect from 2nd April, 1990. By copy of this letter, the Bursar is being requested to 
pay your one month's salary in lieu of notice together with February and March 
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salaries less cost of items not surrendered by you. 

You should please hand over all College property in your possession to your Head of 
Department and/or the Acting Director of Works Services and quit the College 
official quarters within 7 days from the date of this letter. 

Signed: F.U. Aduwa Secretary, Senior Management Committee" 

Before and after the appointment was terminated the plaintiff wrote to Honourable 
Minister of Education to intervene and reverse the decision. He also wrote an appeal 
to the Chairman of the Civil Service Commission to intervene in the termination of 
his appointment. Both the Minister of Education and the Chairman Civil Service 
Commission advised him to forward his request to the chairman of the Governing 
Council of the College. When he did not hear anything from the Chairman of the 
Governing Council he then sued claiming in paragraph 33 of the amended statement 
of claim as follows: 

"33. Wherefore the plaintiff claims against the defendants jointly and severally as 
follows: 

(1) A declaration that the purported termination of his appointment by the "Senior 
Management Committee" of the 1st defendant by a letter dated the 30/3/90 Ref. No. 
FCE(T) AS/REG.38/Vol.1/39 is null and void and of no effect whatsoever. 

(2) A declaration that the Senior Management Committee of the 1st defendant is 
incompetent, lacks necessary jurisdiction and not the appropriate authority and/or 
body to terminate the plaintiff's appointment. 

(3) A declaration that the purported termination of the plaintiff's appointment 
constituted flagrant and violent violation of his fundamental right of fair hearing. 

(4) An order, directing the, 1st defendant to reinstate the plaintiff to his status as a 
Senior lecturer, without prejudice to entitlements and promotions which might have 
accrued to him during the period of the purported termination. 
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The defendants denied the plaintiff's claims. Pleadings were filed with the plaintiff 
filing a reply to the statement of defence. There was a full blown trial in which the 
parties testified, called witnesses and tendered several exhibits. At the end of the 
trial, the trial Judge dismissed the plaintiff's claims with N750.00 costs in favour of 
the defendants. He held that the Senior Staff Management Committee complied with 
the provisions of the guidelines Decree No. 43 of 1988. He also found that the Senior 
Staff Management Committee acted as an agent of the Minister of Education and so 
the defendants can avail themselves of the ouster clause contained in Decree No.12 
of 1994; consequently the jurisdiction of the High Court to entertain the plaintiff's 
claims was ousted by Decree No. 12 of 1994.

The plaintiff is dissatisfied with the decision of Akoro J. delivered on 30/9/96 and so 
lodged an appeal to this court. I shall henceforth refer to the plaintiff as the 
appellant while the defendants are the respondents in the appeal. 

The appellant filed six grounds of appeal from which the following issues were 
formulated. They are:-

(a) Whether the termination of the appellant's employment on six enumerated 
grounds (exhibit "W") was in accordance with the specific provisions of the enabling 
statute and subsidiary Legislation, Federal College of Education Decree No.4 of 1986 
and Guidelines for the Management of the Federal Colleges of Education (exhibit 8) 
issued by the Federal ministry of Education. 

(b) Whether the termination of the appellant's employment on 30/3/90 issued from 
the Appropriate Authority in view of the unambiguous provisions of the enabling 
Decree and Guidelines (Decree No.4 of 1986 and exhibit 8) as opposed to Decree No. 
43 of 1988 only. 

(c) Whether the respondents can seek refuge under Decree No. 12 of 1994 to justify 
the termination of appellant's employment.

(d) Whether the appellant proved his case on the balance of probabilities. 
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The appellant filed a reply brief in answer to the issues raised in respondents' brief. 
On their part the respondents also framed four issues for determination as follows: 

(a) Whether the trial High Court, Asaba has the jurisdiction to hear the case in view 
of the parties involved, the nature of relief sought and the relevant provisions of the 
law.

(b) Whether or not termination of the appellant's appointment was valid, legal, 
proper in all the circumstances of the case. 

(c) Whether the learned Judge (was) right in holding that the appellant had been 
accorded a fair hearing before the termination of his services having regard to the 
provisions of the enabling Decree No.4 of 1986 and section 31 (1) of the 1979 
Constitution. 

(d) Whether in the circumstances of the case the court could make the order of 
reinstatement of the appellant to his employment. 

A close look at the issues framed by the parties shows that they are the same though 
differently worded. Thus, issue (c) in the appellant's brief is the same as issue (a) in 
the respondents' brief while issues (b) and (d) in both briefs are the same and issue 
(c) in the respondents' brief equates with issue (a) in the appellant's brief. I will start 
the consideration of this appeal with the issue on jurisdiction which is issue (c) in 
the appellant's brief and issue (a) in the respondents' brief.

Mr Ijatuyi, learned counsel for the appellant arguing issue (c) in the appellant's brief 
submitted that the provisions of Decree No. 12 of 1994 Federal Military Government 
(Supremacy & Enforcement of Powers) is not applicable to the facts of this case. It is, 
his contention that Decree No. 12 of 1994 is meant principally to prevent people 
from challenging the competence of the Federal Military Government to enact 
Decrees for the maintenance of law and order and territorial integrity of Nigeria. He 
argued that the appointment and termination of the appellant's employment is 
governed by Decree No.4 of 1986 and the Guidelines for the Management of the 
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Federal College of Education (exhibit 8). He reiterated that the procedures clearly 
spelt out in both the Decree and the Guidelines for the termination of the appellant 
(on GL 13) were not followed as the letter of termination of employment (exhibit 
"W") was not issued from the appropriate authority as stipulated in the statute. He 
submitted that any Decree or law that tends to take away the right of citizen to 
resort to a court of law is construed strictly and he relied on Monday Ben Edo-Osagie 
v. University of Benin Teaching Hospital Management Board, Appeal No. 
CA/B/156/93 delivered on 7/7/95. He argued in the reply brief that the learned trial 
Judge was quite right when he held while considering Decree 107 of 1993 that 
"Jurisdiction of court is examined not when it is invoked but when the cause of 
action arose and so the obligation and rights of the parties must be considered in the 
light of the law at the time the cause of action arose. He submitted that the above 
views accord with the authority of F. S. Uwaifo v. Attorney-General of Bendel State 
(1982) 7 S.C. 124. As the appellant filed his claim in 1992 but the commencement 
date of Decree 107 of 1993 is 17th November, 1993 the present case was not being 
contemplated when Decree 107 was promulgated; neither was Decree No. 12 of 
1994.

Mr. W.O. Ezeanwu learned counsel for the respondents referred to section 230 (1)(a) 
(r) and (s) of Decree No. 107 of 1993 which provides that jurisdiction over a suit 
concerning the Federal Government and all the organs it uses for its functions is 
conferred upon the Federal High Court and not the State High Court. Since the 1st 
respondent was established by Decree 4 of 1986 Federal College of Education Act - it 
is an agency of the Federal Government which is subject only to the jurisdiction of 
the Federal High Court. He argued that although the cause of action arose in 1990 
and the suit was filed on 14th December, 1992 the actual hearing of the suit started 
on 18th January, 1994 after decree No. 107 had come into effect on 17th November, 
1993; hence the applicable law should be Decree No.107. He made a further 
submission that the present action against the respondents has abated and the High 
Court, Asaba has no jurisdiction and the proper venue is the Federal High Court. He 
cited University of Abuja v. Ologe (1996) 4 NWLR (Pt.445) 706 and University of 
Ilorin v. Olutola (1998) 12 NWLR (Pt.576) 72 at 79 in support of his contention.

I agree with the submission of appellant's counsel that the jurisdiction of the court is 
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determined by the existing law or the law prevailing at the time the suit was filed 
and not by the change of the existing law. See Sossa v. Fokpo (2001) 1 NWLR (Pt.693) 
16; Governor of Oyo State v. Folayan (1995) 8 NWLR (Pt.413) 292; I.G.P. v. 
Aigbiremelen (1999) 13 NWLR (Pt.635) 443. The cause of action accrued on 30/3/90 
when the appellant's appointment was terminated and in 1992 when he filed the 
action in court, Decree No. 12 of 1994 had not been promulgated. The right to sue 
became vested long before the Decree was promulgated and so the well recognised 
principle of construction of statutes that a statute is not to be construed as to impair 
an existing right or obligation, unless such construction is clear from the words of 
the section and such effect cannot be avoided without doing violence to the 
language of the enactment must be strictly adhered to. In other words, where a 
statute does not clearly and expressly so provide, it should not be construed so as to 
invest it with a retrospective effect or to operate by implication to deprive a person 
affected of vested rights as such a construction will result in absurdity. See Udoh v. 
O.H.M.B. (1993) 7 NWLR (Pt.304) 139 at 149 per Karibi-Whyte J.S.C. A statute should 
be construed so as not to have a greater restrospective operation than its language 
renders necessary. See Lauri v. Renad (l892) 3 Ch. 402; In Re: Athlumney (l899) AC 
457. 

In IGP v. Aigbiremelen supra, the appeal by the Inspector General of Police that the 
State's High Court lacked the jurisdiction to entertain the respondents claim was 
allowed because at the time the respondent was compulsorily retired, the 
Constitution (Suspension and Modification) Decree No. 107 of 1993 had been 
promulgated which amended section 230 (1)(s) of 1979 Constitution to vest exclusive 
jurisdiction on the Federal High Court in civil causes and matters arising from any 
action or proceeding for a declaration or injunction affecting the validity of any 
executive or administrative action or decision by the Federal Government or any of 
its agencies. I am therefore of the firm view that the learned trial Judge was wrong 
to declare that the court's jurisdiction was ousted by Decree No. 12 of 1994. For the 
Decree to oust the jurisdiction of the High Court in the suit which was filed in 1992, 
two years before the Decree was promulgated, the provision of the Decree must 
specifically state that it is meant to abort the proceedings in this case under appeal. 
See Njokanma v. Mowete (2001) 6 NWLR (Pt.709) 351. It is gratifying to note that the 
learned trial Judge did not base his decision entirely on ouster of jurisdiction since 
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he went further to consider the issue of fair hearing before declaring that the 
appellant's appointment was properly terminated. 

Arguing issue (a) learned counsel for the appellant stated that from the pleadings 
and evidence adduced before the lower court, it is clearly not in dispute that the 
appellant was in the employment of the 1st respondent as a Senior Lecturer. He 
submitted that the termination of employment and other disciplinary actions 
against the appellant should be governed by the provisions of Decree No.4 of 1986 
(which established the 1st respondent) and the Guidelines for the Management of 
the Federal Colleges of Education (exhibit 8). He contended that the Provost is 
responsible for the appointment, and promotion of all staff below GL. 7 i.e junior 
staff. Under Rule 8.01 of the Guidelines Statutory Committees of the College other 
than Academic Board are the Finance and General Purposes Committee (FGPC), 
Senior Staff Appointments and Promotions Committee (APC). According to 
Regulation 8.02 of the Guidelines no decision of the Committee shall have effect 
unless it is approved by Council. Learned counsel submitted that the respondents 
did not comply with the statutory provisions when they purported to terminate the 
appointment of the appellant with the 1st respondent through the Senior 
Management Committee (exhibit "W"). He argued that the appellant's employment is 
one with statutory flavour and therefore one with guarantee tenure. According to 
learned counsel the respondents are bound to comply strictly with the provisions of 
the enabling statute and regulations as they relate to the 1st respondent and its staff. 
Since there was no Governing Council for the Management of the Affairs of the 1st 
respondent at the time the appellant's appointment was terminated, the Authority of 
the Federal Ministry of Education substitutes in the absence of the Council. It was 
submitted that the respondents had no power under both the Decree and Guidelines 
to terminate his employment but rather the Federal Ministry of Education. He 
further submitted that as an autonomous institution (exhibit 4) the general 
provisions of Decree No. 43 of 1988 cannot override the specific provision of Decree 
NO.4 of 1986. He contended that even if the Senior Management Committee" was 
competent to investigate allegations of gross acts of misconduct levelled against the 
appellant, that committee cannot take a final decision on the fate of the appellant 
and relied on Olatunbosun v. Niser Council (1988) 3 NWLR (Pt.80) 25.
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Learned Counsel for the respondent submitted that Decree No. 4 of 1986 which sets 
out the powers of the Council is silent on the discipline of the senior staff of the 
institution. The Guidelines failed to detail the procedure for disciplining the Senior 
Staff of the institutions. Learned counsel submitted that in the absence of the 
Council, the duty of the Provost, 2nd respondent, is to keep the Federal Minister of 
Education informed of the misconduct of the appellant and take steps to discipline 
him. 

As observed by learned counsel for the respondent, the enabling Decree No.4 of 
1986 is silent on the discipline of staff. Section 17 only deals with the discipline of 
students. The guidelines which were tendered and admitted as exhibit 'W' contain 
rather glibly the conditions of appointment of the category of staff i.e. Senior Staff to 
which the appellant belongs. Rule 2.01 of the Guidelines stipulates that:

"The Governing Council of a College of Education is responsible for the overall 
superintendence and the general management of the College"

Rule 8.02 states that: 

"No decision of a Committee shall have effect unless it is approved by Council. By the 
same token Council can set aside the decision of any committee appointed by it and 
has the power of any such committee. However, council may delegate some of its 
functions in writing to a Committee". 

It is in evidence that throughout the period of the appellant's employment, there 
was no Governing Council for the 1st respondent. To fill in the gap, Rule 16.02 of the 
Guidelines was invoked so that when the authority of the Council is required by the 
Guidelines or by the Decree the authority of the Minister responsible for Education 
substitutes. Hence when the appellant was employed, it was the Minister who 
approved the appointment. (See: exhibit B). It therefore follows that if a Senior Staff 
is to be disciplined, the matter must he referred to the Minister where the 
Governing Council is not in existence. The argument by learned counsel for the 
respondents that the Senior Management Committee which considered the report of 
the ad hoc Committee which investigated the allegation that the plaintiff was 
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pursuing a full-time Ph.D programme course at Benin University without the 
approval of the 1st defendant's College together with the defence of the appellant 
was a competent body by virtue of section 2(d) of Decree No. 43 of 1988 failed to take 
cognizance of the fact that it was the decision of this Committee to terminate the 
appellant's appointment which was conveyed to him through exhibit "W". That 
decision ought to have been taken by the Minister of Education in the absence of the 
Governing Council. So when the Chairman of the Civil Service Commission wrote 
exhibit 4 advising the appellant to address his appeal to the Chairman of the 
Governing Council, he was aware that it was the latter who had the power to deal 
with the appellant's termination. Alternatively the Minister of Education could have 
validly exercised the power. It has not been shown that the Honourable Minister of 
Education gave any directive to anybody concerning the disciplinary action to be 
taken against the appellant. It cannot be presumed without actual proof that the 
Minister of Education delegated the power to consider any disciplinary action 
against the appellant. 

The giving of a hearing or affording an opportunity to the appellant to be heard is 
not the issue at stake but rather the decision to terminate the appellant's 
appointment where he failed to resign the appointment is the crux of this appeal. 
The case of Olatunbosun v. Niser COUNCIL (1988) 3 NWLR (pt.80.) 25 supports the 
view that the matter ought to have been referred to the Governing Council to take 
the final decision. Even though I have found that the appellant's matter ought to 
have been referred to the Governing Council, this would only be a matter of 
formality since the appellant could not exculpate himself of the allegation that he 
undertook a full-time Ph.D. programme without the permission of the College 
Authorities and this among other allegations which were found proved constituted 
gross misconduct and it will amount to a wrongful exercise of judicial discretion to 
order that the appellant be reinstated. 

I have taken a hard look at Decree No.4 of 1986 and the letter of appointment which 
was given to the appellant. Apart from the appointment having a Statutory flavour 
since it was made pursuant to section 6(i)(j) of the Federal Colleges of Education Act, 
Cap. 129, Laws of the Federation of Nigeria, 1990.(otherwise known as Decree No.4 
of 1986) there is no direction as to the period of time a staff should continue in his 



25

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

employment or a period for giving notice of termination. The employment is 
therefore at large. Under the common law a general employment without 
determinable time, is determinable by reasonable notice and damages is assessed 
on that basis. In James v. Thomas H. Kent (1951) K.B. 551 three months notice was 
taken as reasonable for dismissal of a director who worked for the company for 21 
years at the salary of N35.00 per month. In David Olaja v. Kaduna Textiles Lid (1970) 
NNLR 42, the plaintiff who was in the employment of the defendant as overlooker 
which carried managerial status at a salary of 1334 pounds p.a. had been in the 
employment of the defendants in various lower capacities for 11 years. He was 
dismissed without notice and without pay in lieu of notice. There was no written 
agreement governing his employment. On the question of damages for wrongful 
dismissal Bello S.P.J. (as he then was) held that the plaintiff was entitled to notice or 
pay in lieu thereof and awarded him 6 months salary in lieu of notice. And in 
Olatunbosun v. Niser Council supra the Supreme Court confirmed the 6 months 
salary in lieu of notice which was offered the appellant by the respondent. In the 
instant case the appellant was offered employment as a Senior Lecturer on Grade 
Level 13 Step 1 but he did not state what his salary was at the time the appointment 
was terminated. However since he was employed as a Senior Lecturer but was 
awarded only one month's salary in lieu of notice, I hold that six months salary in 
lieu of notice is the reasonable amount that he should have been given and I 
accordingly award him six months salary in lieu of notice.

In conclusion since the appellant admitted under cross-examination that it was 
necessary to obtain permission from his employer before he could embark on the 
work study Ph.D programme but undertook the course without such permission, 
there is justification for the termination. This is a proper case in which the parties 
should be asked to bear their own costs as the appellant has won only a technical 
victory.
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NATIONAL UNION OF ELECTRICITY EMPLOYEES & ANOR. V. BUREAU OF 
PUBLIC ENTERPRISES

CITATION: (2010) LPELR-1966(SC)

C. M. CHUKWUMA-ENEH, JSC (Delivering the Leading Judgment): The plaintiffs 
in this action at the trial court claims against the defendants jointly and severally 
the following reliefs as per paragraphs 24(1) to (3) of the Statement of Claim:

"(1) A declaration to the effect that having regards to its juristic character as a 
Registered Trade Union within the meaning of Section 1 (1) of Trade Unions Act, Cap. 
437 Laws of the Federation of Nigeria 1990 being such a juristic entity that has duly 
been issued by the Ministry of Employment, Labour and Productivity with a 
Certificate of Registration pursuant to Section 5 also of the Trade Unions Act (supra) 
neither the National Union of Electricity Employees, nor any of its members they 
together being collectively and in combination a body of persons engaged in the 
provision of an essential service within the meaning of Section 47 of the Trade 
Disputes Act and of Section 9(1) of the Trade Disputes (Essential Services) Act, Cap 
432 and Cap 433 respectively of the Laws of the Federation 1990 is entitled either to 
contrive, or to declare, or to embark upon, or to proceed with, or to implement and 
carry into subsistence and effect any strike action either within the contemplation of 
or as defined by Section 47(1) of the Trade Disputes Act (supra) or any strike action 
of any other kind without first pursuing, fulfilling, exhausting and otherwise 
ensuring strict compliance with and faithful adherence to all the strict mandatory 
procedures/conditions precedent prescribed by all diverse Federal Legislation 
currently prevailing and in force, in regulation of the lawful conduct of 'essential 
service'. Trade Unions before they may be at liberty. Lawfully to declare and to 
embark upon any prospective or threatened strike action of any sort.

(2) An Order of perpetual injunction restraining Mr. Precious Kiri-Kalio, the 2nd 
Defendant above named Qua General Secretary and also restraining all other 
functionaries or persons whomsoever who either presently occupy or at any other 
previous relevant time have occupied either offices, portfolios or positions of 
authority/responsibility on or within the executive organs of the National Union of 
Electricity Employees the first (1st)Defendant sued from giving any further 
instructions, or issuing any further directives, or passing and implementing any 
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further resolutions, or from effectuating any other measures and otherwise from 
taking any steps, or any further steps of all and any kinds to cause, or to instigate, or 
to compel, encourage and persuade or in any other manner to enable all or any 
members of the National Union of Electricity Employees anywhere throughout 
Nigeria to carry the threat of proceeding with and embarking upon a nationwide 
strike from Monday 7th January 2002 or as from any other earlier or later date into 
implementation, force and effect unless and until after they have first pursued, 
fulfilled exhausted and otherwise ensured strict compliance with and faithful 
adherence to all the mandatory procedures/conditions precedent prescribed by all 
diverse Federal Legislation currently prevailing and in force in regulation of the 
Lawful conduct of 'essential service' Trade Union or alternatively unless and until 
otherwise directed by specific Court Order.

(3) A further Order of perpetual injunction directed against all members of and 
against every member of the National Union of Electricity Employees the first 
Defendant sued in these proceedings wherever in Nigeria such member or members 
of the within named Union may presently be, restraining them all from acting upon, 
or from acting in compliance with, or from acting in obedience to any instructions, 
directive or resolution given, issued, passed or taken for any purpose or objectives 
that do or may pertain to, or that do or may be connected with any prospective 
strike action with the consequential effect of withholding or withdrawing them from 
the performance of their usual daily job, duties and likewise restraining them all by 
any other means, whatsoever from carrying the threat of proceeding with and 
embarking upon a nation-wide strike action as from Monday 7th January 2002 or as 
from any other earlier or later date into implementation, force and effect unless and 
until after they have first pursued, fulfilled, exhausted and otherwise ensured strict 
compliance with and faithful adherence to all the mandatory procedures/conditions 
precedent prescribed by all diverse Federal Legislation currently prevailing and in 
force in regulation of the lawful conduct of essential service Trade Union or 
alternatively unless and until otherwise directed by specific Court Order."

After entry of a conditional appearance by the defendants/appellants, the 
plaintiff/respondent has applied for interim injunction to restrain the appellants not 
to carry out their threat of striking pending the hearing of the interlocutory 
injunction. It is to be noted that it has also sought and obtained leave of court to sue 
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the 2nd defendant/appellant both in his personal and official capacity. The 
defendants/appellants picking up the gauntlet from there have raised by a notice of 
preliminary objection pursuant to Section 251 of the 1999 Constitution and Order 23 
Rule 4 of the Lagos State High Court (Civil Procedure) Rules 1994 a number of issues 
with regard to the competence of the suit as follows:

"1. That the Plaintiff/Respondent lacks locus standi to institute this action.
2. That there is no Employer/Employee relationship between the Plaintiff and the 
Defendant whatsoever and no contract of any kind between the parties.
3. That this Honourable Court lacks jurisdiction to entertain the suit in view of the 
provision of Section 251 (1) (n) and (p) of the 1999 Constitution.
4. That the suit itself is an infringement of the Constitutional rights of the 
Defendants as enshrined in Section 40 of the 1999 Constitution.
5. That the suit itself discloses no cause of action against the Defendants.
6. That the jurisdiction of the Honourable Court to entertain this suit is suspect in 
that the provision of Section 1 of cap.432 Laws of the Federation as amended by 
Section 2 (1) a (1) and (2) of Decree No.47 of 1992 as it relates to the rights of the 
Defendants to embark on industrial action as a Trade Union oust the
jurisdiction of the court, the said provision of the law being an existing Law by 
virtue of Section 315 of the 1999 Constitution. 
7. The joinder of the 2nd Defendant is improper in law, thereby rendering the suit 
incompetent.
8. The cause of action as endorsed on the Writ of Summons and in the Statement of 
Claim has lapsed and at best is an academic exercise and an abuse of court 
processes."

The notice of preliminary objection is supported by an affidavit of 8 paragraphs 
deposed to by one Yemi Alao, a Legal Practitioner.

The trial court having carefully considered the above processes before it and the 
submissions rendered on behalf of the parties with regard to issues 3 and 6 above as 
pertinent as they are to the trial court's jurisdiction to entertain this case decided 
that it has no jurisdiction and struck out the plaintiff's suit but without ruling on the 
remaining 6 issues properly raised in the notice of preliminary objection. In other 
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words, the trial court upheld grounds 3 and 6 of the objection by concluding that:
"All other issues raised by the defendant/applicant in the preliminary objection 
become academic."

The plaintiff being dissatisfied with the decision has appealed the same to the Court 
of Appeal Lagos (court below) and so also the defendants have cross-appealed on the 
failure of the trial court to pronounce on the other 6 issues as raised in the notice of 
preliminary objection. The court below on its part having held that the trial court 
has the jurisdiction to entertain the claim in its entirety, allowed the appeal to that 
extent; it however has dismissed the cross-appeal as devoid of merit and has 
observed thus:

"As...................... all unconsidered issues are subsumed in the two considered and 
since an appeal is a re-hearing of the case by a superior court the exercise I have 
embarked upon is not out of place."

The Defendants dissatisfied with the decision have now appealed to this court by a 
Notice of Appeal dated 4/6/2003 containing 5 grounds of appeal. The appellants and 
Respondents in this appeal before this court respectively are the defendants and the 
plaintiff at the trial court.

In the brief of argument in support of the appeal dated 24/05/2004 the appellants 
have raised three issues for determination as follows:
"I. Whether by virtue of Sections 315(1) and 316(1) of the Constitution of the Federal 
Republic of Nigeria 1999, Decree No.47 of 1992 which ousted jurisdiction of a High 
Court from adjudicating a trade dispute and exclusively vested the jurisdiction 
thereof on the National Industrial Court was correctly struck down by the lower 
court, as being inconsistent with Section 272 of the Constitution of the Federal 
Republic of Nigeria, 1999 so that jurisdiction in trade disputes becomes concurrent 
as between National Industrial Court and Lagos State High Court for determination 
of the claims in this action. If the answers to issue No.1 is in the negative.    

3. Whether the six additional grounds of objection not pronounced upon in the trial 
court comprising lack of reasonable cause of action lack of locus standi academicity 
and abuse of court process were rightly dismissed by the court of appeal on the 
merit."
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The Respondent in its brief of argument filed on 2/6/2005 has also raised three issues 
as follows:

"1. Whether the claim in this suit is a trade dispute and is conquerable exclusively in 
the National Industrial Court.

2. Whether Decree 47 of 1992 which vests exclusive jurisdiction in the National 
Industrial Court to hear and determine trade disputes (including inter and intra 
union disputes) is inconsistent with Section 272 of the 1999 Constitution?
3. Whether the Lower Court correctly dismissed the six additional grounds of 
objection, which were not pronounced by the trial court?"

Arguing issues 1 and 2 together, the appellants, firstly, on the backdrop of a crucial 
finding by the court below to the effect that the disagreement between the instant 
parties is not a trade dispute, have taken to a detailed expositions on the meaning 
and ramification of trade dispute. In that regard, they have adverted to the 
respondent's pleadings in paragraphs 4 and 12 which they contend have conceded 
the appellants' right to embark on the planned industrial action/strike to register 
their objection to the privatization of the National Electric Power Authority (NEPA) - 
their employer but as contended by the respondent without complying with due 
process that is, in accordance with the relevant pre-conditions dealing with trade 
disputes in regard to essential services as prescribed under the Trade Union Act and 
in the Trade Disputes Cap.432 and more specifically Trade Disputes (Essential 
Services) Act Cap.433. Having examined the provisions of Section 47 of the Trade 
Disputes Act with regard to the meaning of "strike" they have posited that the right 
to strike or not and even the procedure of embarking on strike action are recognized 
as fundamental statutory terms of employment in the industry where there is a 
right to unionize and has therefore been made non-actionable as per Section 43 of 
the Trade Union Act. It is also contended that privatization of NEPA if carried 
through will convert the nature of their employment with the 1st  respondent from 
public service as defined in Section 318 of the 1999 Constitution and as per Section 
1(1) of the National Electric Power Authority Act Cap.256 Laws of the Federation of 
Nigeria 1990 to private employees of the purchasers of NEPA.. In the circumstances, 
they urge that privatization per se is a trade activity and that its disapproval thereof 
by the appellants constitutes a trade dispute under Section 47 of the Trade Disputes 
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Act and without more that the disagreement amounts to an industrial dispute and 
so, is non-actionable under Section 43 of the Trade Union Act. And for all this, they 
submit that the instant industrial dispute has qualified in every respect as a trade 
dispute notwithstanding that they are not the employees of an employer i.e. the 
plaintiff they have disagreement with.     

The second leg of the appellants' attack of the decision of the court below stems 
from its holding that the instant claim being of declaratory in nature coupled with 
injunction it does not fall to be exercised within the ambit of judicial power of the 
exclusive jurisdiction of the National Industrial Court as per the Trade Disputes Acts. 
They submit that this has arisen from misconstruing the case of HANSON V. 
RADCLIFFE U.D.C. (1922) 2 Ch.507 per Sterndale M. R. - and the distinction between 
power and jurisdiction in that judicial power can only be exercised where there is 
jurisdiction. See: Section 6(6) of the 1999 Constitution and OWODUNMI V. 
REGISTERED TRUSTEES OF C.C.C. (2000) 10 NWLR (Pt.675) 315 at 345 - 346 
paragraphs G-C. They also have submitted that the court below has not appreciated 
the limits of the principle underlining Hanson's case in this regard. See: GURANTY 
TRAVEL COMPANY OF NEW YORK V. HANNAY & CO. (1915) 2 KB 536 at 573, EKUNO 
V. IFEKA (1960) SCNLR 320, EWARAMI V. ACB LTD. (1978) 4 SC.99 per Irikefe JSC at 
108-109, NATIONAL ASSEMBLY V. PRESIDENT (2003) 9 NWLR (Pt.824) 104 at 133-4 
paragraphs. E-B and in that wise they have further urged that given the exclusive 
jurisdiction conferred on the National Industrial Court on trade disputes, the said 
above finding of the court below as to the reliefs sought (be it injunction or 
declaration) will not be sufficient in this regard to confer jurisdiction on a court as 
the Lagos State High Court to determine the instant trade dispute between the 
instant parties and that,

"The jurisdiction sought being ancillary did not confer jurisdiction on the court. The 
jurisdiction of the court cannot be determined by the effect of a successful claim." 
per Karibi Whyte JSC (in his dissenting opinion in Western Steel case (supra), I shall 
come to this question later.

It has debunked the preposition that the National Industrial Court cannot grant 
declarations and injunctions because the Trade Disputes Act has not provided for 
that power and thus has depreciated the contention that declaratory reliefs in 
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regard to trade disputes fall outside the jurisdiction of the National Industrial Court 
but within the jurisdiction of the Lagos State High Court in this matter as per the 
case of WESTERN STEEEL WORKS LTD. V. IRON AND STEEL WORKERS UNION OF 
NIGERIA AND ANOR. (1987) 1 NWLR (Pt.49) at P.284 per Oputa JSC. 

The appellants submit that Oputa's said opinion in the cited case on that point, is no 
longer good law as a lot of recent decisions have shown. 

Moving on to next issue of whether the State High Court has the jurisdiction to 
entertain trade disputes by virtue of Section 272 of the 1999 Constitution as has been 
opined by the respondent the appellants refer to and rely on MADUKOLUM V. 
NKENDILEMU (1962) 1 ANLR 587 to submit that the National Industrial Court has 
met all the conditions set out in the cited case as regards the necessary legal 
machinery competencewise to exercise jurisdiction over the instant action 
notwithstanding not being  listed among the superior courts of record under Section 
6(3) and (5) (i) of the 1999 Constitution which has listed exhaustively all the superior 
courts of record in Nigeria. And that the National Industrial Court, it is submitted 
has become one of such courts by virtue of Section 19 of the Trade Disputes Act as 
amended by Section 5 of the Trade Disputes (Amendment) Decree No.4 7 of 1992 - an 
existing law by virtue of Section 315 of the 1999 Constitution, that is, by a combined 
reading of the foresaid Trade Disputes Acts along with Section 316 of the said 
Constitution. And that clearly they have borne out that a State High Court does not 
have the requisite statutory machinery and competence to hear and determine 
trade disputes. In support of this proposition the appellants have referred to and 
relied on NDIC V. FMB

(1997) 2 NWLR (Pt.490) although overruled but not on this point; IBWA V. PAVEX 
(2000) 7 NWLR (Pt.663) 105 at 126 paragraphs E-G; M.D.YUSUF & ANOR. V. 
OLUSEGUN OBASANJO & ORS. SC.143/1993 (unreported judgment delivered on 
7/5/2004 per Kutigi JSC (as he then was), and AMADI V. NNPC (2000) 10 NWLR 
(Pt.674) 76 at 110 paragraphs B-D.

The appellants have also re-examined this issue from the angle of the contrast 
between unlimited jurisdiction of a State High Court under Section 236 of the 1979 
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Constitution as re-enacted as Section 272 of 1999 Constitution without the word 
"unlimited". The appellants have posited that here again, the examination of both 
sections is sequel to the finding by the court below that,

"From the combined effect of Section 251 and 272 of the Constitution the jurisdiction 
of a State High Court is not ousted such that it cannot entertain the present suit since 
the Constitution is supreme law of the land. See: ADISA V. 
OYINWOLE..............................." 

The appellants have argued that this pronouncement suffers from a restrictive 
interpretation of the decree No.47 vis-'E0-vis Section 272 of the 1999 Constitution 
and that it has not considered other constitutional provisions confirming the 
consistency of Decree No.47 with the provisions of the 1999 Constitution based on 
the principle of liberal interpretation as espoused in the case of RAFIU RABIU V. 
KANO STATE (1980) 8-11 SC.130. They submit that before 1999 the case  (1993) 7 
NWLR (Pt.304) 189 decided by this court construing Section 1(A) (1) of the Trade 
Disputes (Amendment) Decree No.47 of 1992 has recognized that the said decree 
ousted the jurisdiction of State High Courts to entertain trade disputes and that a 
number of cases have followed Udo's case (supra), such asNURTW V. OGBODO (1998) 
2 NWLR (Pt.537) 189 at 201, DANET v. FADUGBA (1998) 13 NWLR (Pt.582) 482 at 497 
paragraph H, SEATRUCKS (NIG.) LTD. V. ANIGBORO (2001) 2 NWLR (Pt.696) 159.

I must pause here to advert to paragraphs 4.38 and 4.39 of the appellants brief of 
argument and the necessary deductions to be drawn therefrom vis-'E0-vis the above 
cited cases as they have underscored to  my mind the fundamental error pervading 
in the appellants' reasoning in this matter. They state as follows:

"4.38 Given the above history of lack jurisdiction of High Court on trade dispute 
before the Constitution of the Federal Republic of Nigeria, 1999 came into force, AND 
GIVEN THE EXPRESS saving provision of section 316(1) of the Constitution which we 
have reproduced above nothing has changed to reverse the exclusive jurisdiction of 
the NIC in adjudicating trade disputes."
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"4.39 We respectfully submit, that the High Court of a state has not since the coming 
into force of the 1999 Constitution been conferred with any jurisdiction in respect of 
trade disputes inter/intra union disputes that it previously lacked. 

Only the Federal High Court has been conferred with additional jurisdiction by 
virtue of section 251 of the Constitution. Even so, the expansion did not include 
trade disputes. The lower court were therefore in error to have reasoned as they 
did, that the unlimited jurisdiction of the State High Court under the 1979 
Constitution was restored by the 1999 Constitution mutatis mutandi."

I shall come back to take the issues raised in these paragraphs later in the course of 
this judgment.

It is also argued that since the Federal High Court has been vested exclusively with 
the jurisdiction over matters covered by virtue of Section 251 of the 1999 
Constitution, the unlimited jurisdiction of a State High Court as the instant one here 
has been curtailed mutatis mutandi and so a State High Court has not expressly 
been vested with unlimited jurisdiction and that the cases of WESTERN STEEL 
WORKS LTD. (supra), ADISA V. OYINWOLE (supra) and SAVANNAH BANK V. PAN 
ALLANTIC SHIPPING AND TRAVEL AGENCIES LTD. & ANOR. (1987) 1 NWLR 
(Pt.49) are no longer helpful in construing matters as the instant case.

They submit therefore that the jurisdiction of the State High Court is no longer 
unlimited and so, the jurisdiction of the State High Court, cannot be co-extensive 
with the jurisdiction of the National Industrial Court over trade disputes. And even 
then by the combined reading of the provisions of Section 4(3), 6(3) and (4) (a) and 
(b), 36(2), 240 and 251 (1) of the 1999 Constitution they have opined that Section 
272(1) and 286(1) of 1999 Constitution vesting jurisdiction on the State High Court 
have to be read subject to Decree No.4 7 of 1992 on the backdrop of Section 315 of 
the 1999 Constitution as an existing law.

Finally, they have urged this court to affirm that part of the trial court's 
pronouncement that by virtue of Section 2 of the Trade Disputes (Amendment) 
Decree No.4 7 of 1992 a State High Court as the Lagos State High Court lacks the 
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jurisdiction to entertain the instant claim as the jurisdiction in regard to trade 
disputes as here is vested exclusively on the National Industrial Court.

On the 6 issues not ruled upon by the trial the appellants have argued that their 
submissions before the court below on those 6 issues, that is to say, for lack of locus 
standi, lack of reasonable cause of action, improper joinder and abuse of court 
process have been erroneously dismissed by the court below. It is contended that 
the cumulative effect of having upheld those Issues would have been the dismissal 
of the instant suit instead of striking it out.

The court is urged to revisit those issues with a view to setting aside the decision of 
the court below. On the whole, this court is prayed to reverse the decision of the 
court below and in its stead allow the cross-appeal which has been dismissed in the 
court below thereof in toto.

The respondent submitting in its brief has conceded that central to this matter is 
whether the instant claim is a trade dispute. It is the contention of the respondent 
that the claim does not involve a trade dispute even though it is proposed to use 
strike action to forestall the statutory duty of the plaintiff in privatizing the National 
Electric Power Authority (NEPA).

Furthermore, based on the clear provision of Section 47 of the Trade Disputes Act 
Cap.432 Laws of the Federation of Nigeria it has posited that there is no 
employer/employee relationship to take the disagreement to the next level of 
employees/employer relationship so as to translate the instant disagreement to a 
trade dispute and even moreso that the nature of the dispute as disclosed in the 
plaintiff's pleadings is not connected either with the terms of employment or 
non-employment, or terms of employment and physical conditions of work of any 
person as would otherwise be the case with trade disputes. In the absence of the 
above factors that it is not a trade dispute cognizable under the Trade Union Act as 
to sustain the proposed strike action and has referred to the case ofNWL LTD. V. 
WOODS (1979) 3 AER 614 per Lord Diplock to buttress the point. The Respondent has 
demonstrated that it is not every strike although a veritable tool of industrial action 
that qualifies as a trade dispute in the true sense of the Trade Disputes Acts. 
See: BRITISH BROADCASTING CORPORATION V. HEARN (1978) 1 AER II; (1977 1 
WLR 1004). They have contended that the instant privatization exercise of NEPA and 
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the Appellants' objection of it without more cannot constitute a trade dispute. 

On the proposition that the appellants are nonetheless protected against a claim as 
the instant one under Section 43(b) of Trade Union Act Cap.437 LFN 1990, the 
respondent has submitted that as the proposed industrial act i.e. strike action in this 
instance is not done pursuant to a trade dispute the protection otherwise provided 
under Section 43(b) cannot avail them - the defendants. See: CONWAY V. WADE 
(1909) AC 506 at 512 per Lord Loreburn L.C as particularly here where the acts of 
the defendants have in fact not been done, or in contemplation or furthermore of a 
trade dispute.

They have submitted that the submissions made in regard to the National Industrial 
Court being vested with the exclusive power to hear and determine trade disputes 
based on its special statutory set up go to   no issue as this matter is not a trade 
dispute. And has underscored the issue that the court below has not found that the 
National Industrial Court has no jurisdiction to grant declarations but that the High 
Court has the power to grant declarations since its power is so to speak limitless in 
that regard. 

On Issue2;

The respondent has forthrightly submitted that the Trade Disputes (Amendment) 
Decree No.47 of 1992 is clearly in conflict with Section 272 of the 1999 Constitution. 
Having examined the provisions of Section 272(1) and 315(1), (2), (3) & (4) and 316(1) 
of the 1999 Constitution and Section 1A(1) and (2) of the Trade Disputes 
(Amendment) Decree No.4 7 of 1992 side by side and also having examined them 
against the backdrop of this matter, the point has been made that by virtue of 
Section 315 of the 1999 Constitution the Trade Disputes (Amendment) Decree No.47 
is an existing law and deemed an Act of the National Assembly; besides, that by 
virtue of Section 316 of the 1999 Constitution the National Industrial Court is an 
existing court. The respondent has argued that the conferment on the National 
Industrial Court of the status of superior court of record with exclusive jurisdiction 
in trade dispute is in conflict with the jurisdiction of the State High Court vis-a-vis 
Section 272 of the 1999 Constitution. In taking this contention further, the 
respondent has made the point that any other law in conflict with the Constitution 
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excepting by the express provision of the Constitution, the provisions of the 
Constitution shall prevail. See Section 1 (3) of the 1999 Constitution and the decision 
in ADISA V. OYINWOLE (supra). And so, that subjecting the State High Court to 
Section 251 which has conferred exclusively jurisdiction over certain matters 
therein contained on the Federal High Court has not altered the wide jurisdiction of 
the State High Court. Having referred to Section 6(4) (a) of the 1999 Constitution on 
the power of the National Assembly to create new courts, the respondent has 
conceded that the National Assembly has the power to create courts but of such 
subordinate jurisdiction albeit to the High Court, and that such exercise cannot 
affect or derogate from the jurisdiction of the High Court on the matters within its 
competence. It therefore, follows according to the respondent that although the 
Trade Disputes (Amendment) Decree 47 has created the National Industrial Court as 
a superior court of record it cannot be properly so designated without an 
amendment of Section 6(3) and (5) of the 1999 Constitution which has listed 
exhaustively all the superior courts of record known to the 1999 Constitution. 
See: ATTORNEY GENERAL OF OYO STATE V. NIGERIA LABOUR CONGRESS (2003) 8 
NWLR (Pt.821) 1 at 3. The court is urged to resolve issue 2 in the respondents' 
favour.

The respondent in further answer to the above has emphasized the point that the 
Constitution being the supreme law to that extent it cannot be made subject to any 
other law excepting by express provision of the constitution. See: ADISA V 
OYINWOLE (SUPRA), WESTERN STEEL WORKERS LTD V IRON AND STEEL 
WORKERS UNION OF NIGERIA AND ANOTHER (1987), NWLR (Pt 49) 284 PER COKER, 
JSC. The respondent submits that what has changed has been the removal of matters 
covered by section 251 of the 1999 constitution from the jurisdiction of the State 
High Court. Again, it is submitted that according to the status of superior Court of 
record the National Industrial Court without amending section 6(3) and (5) of the 
1999 constitutional is to no effect. See ATTORNEY GENERAL OF OYO STATE V. 
NIGERIA LABOUR CONGRESS (2003) 8 NWLR (Pt 821) 1 at 3.

The Court is urged to approve the decision in the said cited case as well as affirm the 
decision of the Court below.

On issue 3: The Court below having exercised its powers under section 16 of the 
Court of Appeal Act has examined the 6 grounds of the preliminary objection raised 
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but not considered by the High Court; it has formally dismissed them as lacking in 
merit. 
On the question of Locus Standi: the respondent has contended that considering 
paragraphs 1, 3, 4, 5, 6, 7, 8, 12, 14 and 15 of its pleadings setting out its interest in 
the matter that paragraph 12, 17 and 18 of the pleadings particularly, have disclosed 
the proposed industrial action which would otherwise adversely affect its function 
and relies on OWODUNMI V. REGISTERED TRUSTEES OF CELESTIAL CHURCH OF 
CHRIST (2000) 10 NWLR (Pt 675) at 355 and that it is not an industrial action the 
President or the Minister of Labour has the locus to intervene in the matter.

On Cause of Action: The respondent submits that a reasonable cause of action has 
been disclosed; it has arisen from the acts of the appellants' proposed industrial 
action to frustrate the respondent's privatization exercise.

On the breach of section 40 of the 1999 constitution i.e. the right to peaceful 
assembly and association; the respondent has contended that none of the three 
reliefs sought in the statement of claim infringes section 40 which otherwise is 
restricted by section 45 and which has validated them under the Trade Disputes 
(Essential Services) Act. The appellants having been engaged in essential services 
they cannot be heard to say that the Act is in breach of section 40.

On the improper joinder of the 2nd Appellant to this action, the respondent has 
submitted that the 2nd Appellant is a necessary and desirable party to the suit as he 
is likely to be affected by the decision. See:

ONYENUCHEYA V MILITARY ADMINISTRATOR OF IMO STATE (1997) 1 NWLR (Pt 
482) 429 at 456 and more so as the 3rd relief is directed against the 2nd appellant 
who is the General Secretary and the person issuing the strike threats. 

On academic nature of action and abuse of process. This questions as raised under 
this head of the objection have been answered in the argument on issue 1.

On section 251 (1) (n) of (p) of the constitution and the contention that the suit 
should have been commenced in the Federal High Court as decided in NEPA v 
EDEGBORO (2000) 18 NWLR (Pt 798)79. The respondent has submitted that the 
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subject matter falls outside section 251 (1) (n) (p) of the 1999 constitution which 
deals with mines and minerals. 1t is the respondent's submission that the subject 
matter has not fallen within the jurisdiction of the Federal High Court as the claim 
does not concern the management and control of the Federal Government; or any of 
its agencies for example NEPA.

Finally, the respondent submits that the Court below has rightly dismissed the 
appeal. The Court is urged to dismiss the appeal and to affirm the decision of the 
Court of Appeal.

The issues for determination in this appeal as raised by the parties on both sides are 
substantially the same that I should proceed to deal with the fundamental question 
in the matter of whether the claim in this suit is a trade dispute and so within the 
exclusive jurisdiction of the National Industrial Court(NIC). The said crucial question 
is sequel to the peculiar facts and circumstances of this matter as conceded on both 
sides of the matter. If I may recap, the trial Court has held at the conclusion of 
arguments on the preliminary objection that the subject matter of this suit is a trade 
dispute and that by virtue of Decree 47 of 1992 jurisdiction over such matters lies 
exclusively in the National Industrial Court hence it has struck out the
matter. On appeal, the Court of Appeal on other hand has reversed the trial Court's 
decision holding inter alia that the subject matter of the suit is not a trade dispute; 
moreover that Decree 47 of 1992 on which the exclusive jurisdiction of the NIC is 
predicated is inconsistent with Section 272 of the 1999 Constitution and therefore 
void. 

The central point from which to start discussing this matter is whether the suit is a 
trade dispute. The Court below on this question has pronounced from lines 16 to 24 
at page 243 of the record as follows:

"For the provisions of the Trade Dispute Cap. 432 and Trade Disputes (Essential 
Services) Act cap 433 to apply there must be a clear case of employers, employee 
relationship between the parties and cause of disagreement between them must 
point unequivocally to a trade dispute.....so the relationship of employer/employees 
or employer/workers or even workers/workers does not exist between them"

In a succinct attack of the above finding by the appellants who claim that their 
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proposed industrial action is protected under section 43 (b) of the Trade Union Act 
and as the instant privatization is a trade activity which is vehemently opposed by 
them, that the instant disagreement of the parties arising from their opposition to 
the privatization exercise qualifies as a trade dispute. The respondent has 
contended to the contrary submitting that the proposed strike action by appellants is 
aimed at frustrating its privatization activity of NEPA. What is the meaning of trade 
dispute? The term "trade dispute" has been statutorily defined by section 47 of the 
Trade Dispute Act Cap 432 thus:
"trade dispute means any dispute between employers and workers or between 
workers and workers, which is connected with employment or non-employment, or 
the terms of employment and physical conditions of work of any 
person" underlining mine for emphasis.

The foregoing provision has been judicially construed in the case of NATIONAL 
UNION OF ROAD TRANSPORT WORKERS V. OGBODO AND OTHERS (1998) 2 NWLR 
(Pt 537) 189 per Tobi JSC (as he then was) as follows:

"From the wordings of section 47, it is clear that the following ingredients are not 
only necessary but inevitable:

(a) there must be a dispute

(b)the dispute must involve a trade

(c) the dispute must be between

(i) employers and workers; or

(ii) workers and workers

(d)the dispute must be connected with

(i) the employment or non employment; or

(ii) the terms of employment and physical condition of workers of any 
person."

His Lordship then proceeded to analyze the above factors thus: 
"The third classification concerns the parties in the trade dispute. The dispute must 
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either be between employers and workers or between workers and workers, or 
although the former is much more regular in terms of commencement of actions in 
Courts. The act does not provide for the definition of employer. It simply means a 
body of persons who employs a worker. The act defines 'worker' as any employee, 
that is to say, any public officer or any individual or (other than a public officer) 
who has entered into or works under a contract with an employer whether the 
contract is for manual labour, clerical work or otherwise express or implied, oral or 
written or whether it is contracted to render services or of apprenticeship."

Applying the foregoing analysis which with respect I uphold, mutatis mutandi to 
this case, it goes beyond argument that it is inapplicable vis-'E0-vis the facts and 
circumstances here. The reasons are not too far fetched. It is noteworthy that there 
is no employer/employees relationship between the parties to this suit. The 
respondent is not the employer of the appellants. Nor are the appellants the workers 
in the respondent company. This state of affairs is common to the parties; so that the 
instant dispute is not between employer/employees. Even then the dispute is not 
also between workers and workers in the plaintiff Company or in NEPA neither is it 
an inter/intra union dispute. The pertinent question is whether in the absence of 
such relationship a trade dispute can result from the disagreement against 
privatizing NEPA. It is certain that where none of the relationships as outlined above 
i.e. as cognizable under Section 47 do not exist so as to bring the matter of the 
disagreement between the parties as here within its ambit of a trade dispute it goes 
without more that such disagreement as in this case cannot qualify as a trade 
dispute. In my view compliance with the provisions of Section 47 (supra) is 
indispensable not only to making an industrial action qualify as a Trade dispute but 
also to enable the employees claim a right to strike and so non actionable within the 
provisions of Section 43(1) of the Trade Union Act.

The other side of the coin is to consider whether the subject matter here is 
connected with the employment or non-employment or terms of employment and 
physical condition of work of any person. The words "connected with" in the above 
abstract from NURTW .V. OGBADO (supra) has also been judicially construed and as 
culled from the said cited case; his Lordship has stated that;

"The expression 'connected with' has been a subject of some controversy in the 
English Courts. In Valentine v Hyde (1919) 2ch. 729, Ashbury J. held that the dispute 
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must be connected with employment or non-employment, and not a dispute about 
some entirely different subject matter, non settlement of which may result in 
employment or non-employment."

In the light of the above pronouncement which has not been otherwise set aside by 
a superior court the contention that the subject matter of this dispute is connected 
with the employment or non-employment or the terms of employment and physical 
conditions of work of any person which must be direct and unequivocal has not 
been established. In this court it is not borne out by the averments in the Statement 
of Claim. And so the instant trade dispute has no connection with the subject matter 
of this case. There can be no basis therefore, for the proposed threatened strike as 
the privatization activity is not a trade dispute as the factors constituting trade 
disputes as stated above are totally absent in the said privatization activity
and so the strike called in that regard cannot fall within the ambit of Section 43(b) of 
the Trade Union Act. It would, with respect, approximate to a wildcat strike.

For all this, it is my considered view that as there does not exist between the parties 
- the essential factor of employer/employees relationship in this matter as in cases of 
this nature the instant disagreement as to the privatization of NEPA cannot 
constitute a trade dispute between the parties. In this respect, I agree with the court 
below. I therefore resolve issue one in both briefs in the respondent's favour.

On Issue 2: that is whether Decree 47 of 1992 which vests jurisdiction In the National 
Industrial Court to hear and determine trade disputes (including inter and intra 
Union disputes) is inconsistent with the section 272 of 1999 Constitution. One feature 
of these enactments on trade disputes is that they have been enacted during the 
Military era when the fundamental law is the Decree (i.e. the Grundnorm) made by 
the Federal Military Government. See: Military Governor of Ondo State v. Adewunmi 
(supra). Labiyi v. Auretiola (1992) 8 NWLR (Pt.258) 139 at 170, Obada v. Military 
Governor of Kwara State (1990) 6 NWLR (Pt.157) 482 at 496 - 497. In promulgating 
these enactments of the Trade Disputes Decrees that is Decrees No.7 of 1976 and 
Trade Disputes (Amendment) Decrees No.47 of 1992 the jurisdiction of the ordinary 
court has been ousted completely by the said Decrees and as the fundamental laws 
they are valid and subsisting to that extent. See Nwosu v. Imo State Environmental 
Sanitation Authority (1990) 2 NWLR (Pt. 15) 688. This position climaxed in the case 
ofUdo v. Orthopedic Hospital Management Board (1993)7 NWLR (Pt.304) 139. where 
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this court held that the said Decree ousted the jurisdiction of State High Court to 
entertain trade disputes. What I am trying to say here is that during military 
regimes Decrees are the effective "grundnorms" but when Democratic Governments 
come back to power as in this country the Constitution becomes the grundnorm.

As an aside the Trade Disputes (Amendment) Decree No. 47 of 1992 and even the 
Trade Disputes Decree NO.7 of 1976 both have defined the jurisdiction of the 
National Industrial Court in regard to trade disputes. 

Although, the Trade Decree of 1976 has made certain provisions under Section 20(4) 
to the effect that nothing in subsection (1) or (3) of this section shall affect the 
jurisdiction of the Supreme Court in Nigeria under Section 259 or 213 (2)(2) of the 
Constitution of the Federal Republic of Nigeria or the jurisdiction of the High Court 
under Section 42 of the 1979 Constitution, all the same, it has provided that the 
decision of the National Industrial Court will not lie on appeal to any other organ - 
thus conferring on it original and appellate jurisdictions. The Trade Dispute 
(Amendment) Decree NO.47 1992 has, however, repealed subsection 20(4) of Decree 
of 1976 by substituting Subsection 3 which provides for appeal from the decision of 
the National Industrial Court to the court of Appeal as of right on questions of 
Fundamental Rights as per Chapter IV of the 1979 Constitution it however retained 
the exclusive jurisdiction of the National Industrial Court and has created an offence 
for failing to commence an action on trade disputes in any other but the National 
Industrial Court by Section 1A (1) and (3).

The above resume is to put my discussion in perspective. To discuss any 
inconsistencies between Decree 47 and the provisions of Section 272 of the 1999 
Constitution in the context of this matter as contended on both sides, I have to set 
out the following relevant enactments.

Section 2 of the Trade Disputes (Amendment) Decree No, 47 of 1992 provides thus:
"Immediately after the existing Section 1 of the Principal Act there shall be inserted 
the following new Section 1A.

1A. 1. subject to the provision of subsection (3) of Section 20 of this Act no person 
shall commence an action the subject matter of a trade dispute or any inter or intra 
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union dispute in a Court of Law and accordingly any action which prior to the 
commencement of this section is pending in any court shall abate and be null and 
void. 
2. Notwithstanding the provisions of the Constitution of the Federal Republic of 
Nigeria 1979, any interim or interlocutory order judgment or decision made by any 
court other than the National Industrial Court established under this Act in respect 
of any trade dispute, inter or intra union dispute prior to the commencement of this 
Section shall cease to have effect."

Section 272(1) of 1999 Constitution provides as follows: 

Subject to the provision of Section 251 and other provisions of this Constitution, the 
High Court of a State shall have jurisdiction to hear and determine any civil 
proceedings in which the existence or extent of a legal right, power, duty, liability, 
privilege, interest, obligation or claim is in issue or to hear and determine any 
criminal proceedings involving or relating to any penalty, forfeiture, punishment 
and other liability in respect of an offence by any person."

Section 315 of 1999 Constitution provides as follows:

  (1)    Subject to the provisions of this Constitution, an existing law shall have effect 
with such modifications as may be necessary to bring it into conformity with the 
provisions of the constitution and shall be deemed to be:

a. An Act of the National Assembly to the extent that it is a law with respect to 
any matter on which the National Assembly is empowered by this 
Constitution to make laws; and

b.  An Act made by a House of Assembly to the extent that it is a law with respect 
to any matter on which a House of Assembly is empowered by this 
Constitution to make laws.

 (2)    Not copied.

(3) Nothing in the Constitution shall be construed as affecting the power of a Court 
of law or any tribunal established by law to declare invalid any provision of an 
existing law on the ground of inconsistency with the provisions of any other law, 
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that is to say:
a. any other existing law

b. a law of a House of Assembly

c. an act of the National Assembly; or

d. any provision of this Constitution.

Section 316 (1) of the 1999 Constitution provides as follows:

"Any office, court of law or authority which immediately before the date when this 
section comes into force was established and charged with any function by virtue of 
any other constitution or law shall be deemed to have been duly established and 
shall continue to be charged with such function until other provisions are made, as 
if the office, court of law or authority was established and charged with the function 
by virtue of this constitution or in accordance with the provisions of a law made 
there under."(Underlining mine)

I have placed the above provisions of various enactments very handy and for ease 
of reference in discussing the constitutionality of the exclusive jurisdiction vested in 
the National Industrial Court to hear and determine trade disputes under the Decree 
No. 47 of 1992, and so determine whether Decree No. 47 of 1999 being an existing 
law and deemed to be an Act of the National Assembly by virtue of Section 315(1 )(a) 
of the 1999 in conferring exclusive jurisdiction over trade disputes as in this matter 
to the National Industrial Court is in conflict with Section 272 of the 1999 
Constitution.

The appellants have as above submitted that the jurisdiction of the State High Court 
under Sections 272 of 1999 Constitution has been subject to both Section 251 of the 
1992 Constitution and other provisions of the said Constitution and that by "other 
provisions of the Constitution" in Section 272 of the 1999 Constitution that an Act of 
the National Assembly as the instant Decree No. 47 of 1992 can confer exclusive 
jurisdiction on a court over a matter within its legislative list or competence and so 
oust the jurisdiction of the State High Court. The respondent in debunking the 
submission has acknowledged the supremacy of the Constitution as the Supreme 
Law of the land which cannot be subject to any other enactments excepting by its 
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express provision. See Adisa v. Oyinwole (supra). So that all laws have to be made in 
compliance with it.

It is trite law that under the consistency test that the validity of any law is 
determined by its consistency with the provisions of the Supreme Law, that is, the 
Constitution. So that where any law is inconsistent with any provisions of the 
Constitution, such other law shall to the extent of the inconsistency be void, in 
support of this proposition see Military Governor of Ondo State v. Adewunmi (1988) 3 
NWLR (Pt.82). Also, see Section 1(3) of the 1999 Constitution and also Adisa v. 
Oyinwole (supra) and Attorney General of Ondo State v. Attorney General of the 
Federation & Ors. (2002) 9 NWLR (Pt. 772) 222 per Uwaifo JSC.

Again, it is trite law that the jurisdiction of the State High Court as conferred by the 
Constitution can only be curtailed or abridged or even eroded by the Constitution 
itself and not by an Act or law respectively of the National Assembly or State House 
of Assembly, meaning that where there is conflict in that regard between the 
provisions of the Constitution and the provisions of any other Act or law of National 
Assembly or House of Assembly respectively the constitution shall prevail if I may 
emphasize excepting as I have observed above by direct and clear provision in the 
Constitution itself to that effect. I have made the foregoing pronouncements bearing 
in mind that it has come to be so since our return to Constitutionalism again 
particularly since the return of democratic dispensation to this country and the end 
of the Military era. So that Decrees are no longer the fundamental laws of the land.

The implication of coming into force of the 1999 Constitution on the backdrop of the 
foregoing reasoning is that the constitution now takes precedence over and above 
all other laws and Decrees as clearly provided in Section (1) and (3) of the 1999 
Constitution and it provides: 

"1. This Constitution is supreme and its provisions shall have binding force on all 
authorities and persons throughout the Federal Republic of Nigeria."

"3. if any other law is inconsistent with the provisions of this constitution, this 
Constitution shall prevail and that other law shall be the extent of the inconsistency 
be void."



47

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

These provision are clearly unambiguous and have been judicially construed 
in Attorney-General of Abia State v. Attorney-General of the Federation (2002) 6 NWLR 
(pt. 763) 264 which construction I adopt in toto in deciding this matter.

On the backdrop of the foregoing, therefore, Decree No.4 7 of 1992, now deemed on 
Act of the National Assembly is an existing law under Section 315(1)(a) of the 1999 
Constitution. Before I come to the consistency test, the appellants have argued and 
rightly so that the jurisdiction of the State High Court under the 1999 Constitution is 
radically different from its jurisdiction under 1979 Constitution in that the word 
"unlimited" has been dropped in outlining its jurisdiction under Section 272 and so 
cannot entertain any matter specifically given to the National Industrial Court or 
other courts by an Act of the National Assembly. I find this argument as submitted 
by the appellants completely flawed. The only difference between the jurisdictions 
of the State High Court as conferred by the Constitutions of 1979 and 1999 is that the 
jurisdiction of the State High Court has been made subject to Section 251 of the 1999 
Constitution giving exclusively to the Federal High Court that is, over matters listed 
therein. 

That removal notwithstanding it is still my view that the State High Court is the 
court with the widest jurisdiction and has the power to grant declarations and 
injunctions in matters as this matter, I shall advert to that question later. 

I now proceed to decide whether the provisions of the Trade Disputes Act (as 
Amended) that is, Decree No.47 of 1992 is inconsistent with any of the provisions of 
the Constitution. I have before now set out in extenso the provisions of Section 
272(1) of the 1999 Constitution as well as Decree No.4 7 of 1992. The provisions of 
Section 272(1) are plain and the phrase "subject to the provisions of this 
Constitution" is used to the effect that the jurisdiction of the State High Court can 
only be restricted by the provisions of the 1999 Constitution and no t as is being 
urged by the appellant by any Act of the National Assembly otherwise specifically 
conferring exclusive jurisdiction to a court or whatever to override the jurisdiction 
of the State High Court.

I digress to say that I have in my reasoning above taken due care of the implication 
of the said paragraphs.4.38 and 4.39 of the appellants' brief of argument. I do not 
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agree with them that nothing has changed. The least that has changed is that the 
State High Court under S.272 now has the power to deal with trade disputes it has 
previously lacked. 

It means therefore that by Decree No.47 of 1992 arrogating to the National Industrial 
Court a superior court of record as has been contended by the appellants does not 
by that token make the said National Industrial Court a superior court of record 
without an amendment of the  provisions of Section 6(3) and (5) of the 1999 
constitution which has listed the only superior courts of record recognized and 
known to the 1999 Constitution and the list does not include the National Industrial 
Court; until the Constitution is amended it remains a subordinate court to the High 
Court and I cite with approval the Court of Appeal decision in Attorney-General of 
Oyo State v. Nigeria Labour Congress (2003) 8 NWLR (Pt.821) 1 at 3. indeed a case on 
all fours with the instant case to the same effect.

In summary, the implication of conferring exclusive jurisdiction in trade disputes on 
the National Industrial Court is to exclude the wide powers of the state High Court 
thus causing the conflict between Decree No.47 and Section 272 of the 1999 
Constitution and as I have outlined above any inconsistency with Section 272 of 
1999 Constitution in that regard is void to extent of the inconsistency. This 
conclusion has knocked the bottom off the defendants/appellants' case in that 
regard as I declare Decree No. 47 null and void being inconsistent with Section 272 
of the 1999 Constitution. I therefore resolve issue 2 in favour of the respondent.

I now come to examine the 6 issues raised in the preliminary objection which the 
court below rightly in my view dismissed as unmeritorious. 

Flowing from my reasoning in this matter, it has become much clearer the basis for 
the respondent's stance that the National Industrial Court does not have the 
jurisdiction to grant the reliefs sought in this matter hence the plaintiff/respondent 
has commenced this action in the Lagos State High Court. The appellant has 
contended that by virtue of Section 251(1) (n) (p) of the 1999 Constitution one of the 
parties i.e. the plaintiff/respondent is an agency of the Federal Government that the 
action should have been instituted in the Federal High Court if the National 
Industrial Court has no jurisdiction and has relied on the case of this court i.e. NEPA 
v. Edegboro (2002) 18 NWLR (Pt.798) 79. I think with respect, that the 
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plaintiffs/respondents have misconceived the basis of the action. Firstly, Section 251 
(1) (n) and (p) without setting out the provisions deals with the questions of mines 
and minerals and administration and management or control of the Federal 
Government or its agencies. From the plaintiff/respondent's Statement of Claim, the 
cause of action lies in the act of the defendants/appellants invoking their union 
machinery to frustrate the privatization of NEPA thus interfering with the statutory 
duty of the plaintiff/respondent. Secondly, the defendants/appellants have 
misapplied the case of  NEPA v. Edegboro in which this court has examined the 
jurisdiction of the State High Court in entertaining an action by NEPA employees 
challenging the action of their management's decision to dismiss them from their 
employment. In that wise, this court has .interpreted the provisions of Section 251(1) 
(p) (g) (r) and (s) of the 1999 Constitution which upon the facts and circumstances of 
this case is inapplicable. 

However in that case this court per Ogundare JSC in the lead judgment at p.95 
paragraph E said:

"A careful reading of paragraphs (q) (r) and (s) reveals that the intention of the 
lawmakers was to take away from the jurisdiction of the State High Court and confer 
same exclusively on the Federal High Court actions, in which the Federal 
Government or any of its agencies is a party."

The question arising from the above dicta and on which the defendants/appellants 
contention appears hinged upon is the automatic exclusive jurisdiction of the 
Federal High Court in matters in which the Federal Government or its agencies is a 
party notwithstanding the nature of the subject matter of the action. However in the 
concurring judgment of Tobi JSC at p.l00 of the report, his Lordship said:

"In construing Section 230(11) of the 1979 Constitution as amended, two important 
matters arise. They are the parties in the litigation as well as the subject matter of 
the litigation. The court must consider both."

I hold the view in unison with the above dicta, to the effect that parties and subject 
matter of litigation must be examined on the background of the provisions of 
Section 251 of the 1999 Constitution.
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In that vein, although the plaintiff/respondent is an agency of the Federal 
Government the subject matter in this case involves using the union machinery to 
frustrate the statutory duty of the plaintiff/respondent to privatize NEPA. As rightly 
pointed out by the respondent the instant action to privatize NEPA is not a challenge 
as to the question of mines or minerals nor of executive or management decisions as 
contemplated under Section 251(1) (n) and (p) of the 1999 Constitution and so the 
principles of construction that guided the decision in Edegboro's case is not helpful 
in the circumstances. The claim before Lagos State High Court is properly founded 
just as the reliefs of declarations and injunctions are also properly grounded. 
See Hanson's case (supra).

On the issue of locus standi and whether there is subsisting a reasonable cause of 
action by competent parties; these issues from the averments in the Statement of 
Claim are clearly well established. My reasoning here has showed that the plaintiff 
has the locus standi in the matter and also that the cause of action consists in the 
defendants/appellants using its union machinery to frustrate the 
plaintiff/respondent's performance of its statutory duty of privatizing NEPA that is 
having regard to the statutory provision regulating the defendants/appellants 
embarking on strike actions. 

See: the Trade Dispute (Essential Services) Act. The instant action as I have discussed 
in this judgment has not impinged in any way on the defendants/appellants' right as 
guaranteed as per Section 40 particularly against the background of the provisions 
of Section 45 of the 1999 Constitution. A combined reading of the two provisions 
shows that this action has not infringed the defendants/appellants' rights to peaceful 
assembly and freedom of Association as members of a trade union, which the 
defendants/appellants rightly otherwise enjoy. That the NEPA employees have come 
together to protect their interests as a trade union (even though an essential service) 
is a fundamental right although they must recognize it is not absolute.

The promulgation of the Trade Disputes (Essential Services) Act, is to see to it that 
such essential services as stated therein including NEP A for electricity are not 
disrupted without due compliance with due process. In putting their case in the 
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matter, the defendants/appellants appear not to have given due cognizance to the 
import of the provisions of Section 45 of the 1999 Constitution which more or less 
restricts and derogates from such rights given under Section 40 however liberally 
construed. The fundamental right under Section 40 as well as other rights i.e. under 
sections 37, 38, 39 and 41 has to be read subject to what is reasonable within a 
democratic society; in that regard I quote the said Section 45 that, 

"Nothing in Sections 37, 38, 39, 40 and 41 (i.e. in regard to the provisions under the 
fundamental rights as entrenched in the 1999 Constitution) of this Constitution shall 
invalidate any law which is reasonably justifiable in a democratic society in the 
interest of defence of public safety, public order, public morality or public 
health" (word in brackets and underlining mine)."

That is to say, the defendants/appellants' rights under Section 40 amongst other 
fundamental rights under the 1999 Constitution are not absolute. They have to be 
exercised to the limits of the ambit of Section 45 of the 1999 Constitution. As can be 
seen the curtailment of the defendants/appellants' rights under Section 40 is by 
direct and clear provisions of the 1999 Constitution itself and therefore they have to 
abide the consistency test. Coming to the instant matter, the 1st defendant/appellant 
is more or less the sole provider of electricity power a crucial essential service to the 
whole nation. The chaos and total confusion talkless of the economic damage that 
would be inflicted on the people and the nation as a whole should the 
1st  defendant/appellant as the sole provider of electricity power proceeded on an 
industrial action/strike could only be imagined. Such an action if not checkmated 
timeously would bring the entire nation to its economic knees and standstill. To 
allow that stage of catastrophe to be reached would, with respect, amount to 
unpardonable naivety. It is in this light that the Trade Disputes (Essential Services) 
Act had to be promulgated to empower the President to proscribe any Trade Unions 
or Associations whose members have embarked in threatening industrial 
unrests/strike actions that would otherwise tend to and thus disrupt the running of 
any of the Essential Services mentioned in the said Act.

Without deciding the point as it has not been taken as such before this court nor 
more importantly as the point has not been otherwise sufficiently canvassed before 
the court, however, on a community reading of the provisions of Sections 40 and 45 
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of the 1999 Constitution together, I am minded, all the same against the mischief 
that it is directed to checkmate to hold that the provisions of the Trade Disputes 
(Essential Services) Act is a piece of legislation reasonably justifiable in a democratic 
society and made to protect the interest of public safety and order and therefore not 
inconsistent with Section 40 of the 1999 Constitution.

Finally, having found that the cause of action is not based on trade dispute, the 
contention that it is otherwise academic and an abuse of process fizzles out 
completely as having no basis. Besides, the parties before the court as can be seen 
from my reasoning and findings in this case are necessary and desirable parties for 
the effective and effectual resolution of the issues between the parties.

In the final analysis even as I find no merit in the appeal I must have to go out of my 
way to commend the brilliant effort on both sides of the divide. It has been a well 
fought case.

In conclusion, therefore, I dismiss the appeal and I make no order as to costs.

CIVIL WEEK 4: PARTIES

CHIEF ABUSI DAVID GREEN V. CHIEF DR. E. T. DUBLIN GREEN

CITATION: (1987) LPELR-1338(SC)

OPUTA, J.S.C. (Delivering the Leading Judgment): The main issue and in fact the only 
issue in this appeal is the appropriate order to make in a case where there was a 
failure to join as a party to a pending suit, a person 'who claims to  have an interest 
in the subject-matter of the suit or who may be affected by the result'. Having said 
this, I will quickly add that the appeal to this Court is from the judgment of the Court 
of Appeal. This Court has no jurisdiction to hear an appeal from the judgment of the 
High Court. Was the Court of Appeal therefore wrong in holding that the trial Court 
should, on its own findings of fact, have dismissed the Plaintiff/Appellant's case or 
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should the Court of Appeal have ordered that the case be struck out for reason of 
non-joinder of parties?

The issue of joinder, non-joinder and misjoinder of parties has agitated and has 
been agitated in the Courts from time to time, and there is no paucity of principles 
or dicta in this branch of the law. The only difficulty that may arise is the application 
of those principles and dicta to the facts and circumstances of any particular case. I 
will in this judgment review some of the existing authorities and I will try to show 
that there is, or that there ought to be, a difference in the treatment of the issue of 
joinder or non-joinder in the following instances viz:-

(i) Where a party to an existing and pending suit applies to join another person 
or other persons as parties.

(ii)Where an intervener applies to join an existing suit.

(iii) Where the Court itself suo motu joins parties.

(iv) Where there has been a total failure either by the parties or an intervener 
or the Court to join. In other words. what will he the legal effect of 
non-joinder of parties?

It is the principle emerging from the cases illustrating the attitude of the Courts to 
the four categories of cases listed above that I will use in the determination of the 
question posed by the facts and circumstances of the case now on appeal.

Rules made under Order IV of the High Court Rules Cap 61 of 1963 - Laws of Eastern 
Nigeria applicable to this case deals with Parties. Joint ground of Suit; 
Representative actions, Contribution in cases of joint and several demands, 
Non-joinder, Misjoinder of parties and misjoinder of Suits.

The claims of the Plaintiff/Appellant in the trial Court were as follows:

Claims-

'(1) The plaintiff is entitled to the Chieftaincy stool of Jeky Green House of Bonny, 
where upon he was installed on 24th June, 1978, and on 16th December 1978, the 
said installation was re-affirmed and endorsed by the entire members of the said 
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Jeky Green House.

(2) The defendant who is Chief and Head of Dublin Green House of Bonny aforesaid 
disturbed and injured the plaintiff in the use and enjoyment of the said stool by 
wrongfully imposing another claimant to the said stool upon the said House.

(3) The defendant still continues wrongfully to impose the said claimant and to 
subvert the said Jeky Green House and threatens and intends unless restrained by 
this Honourable Court to continue the said wrongful act.

(4) N500.00 general damages for loss of use and enjoyment of the said stool.

(5) Injunction to restrain the defendant from continuing the said wrongful act.'
From the above Writ the plaintiff's complaint is against the defendant and him 
alone. The plaintiffs cause of action, the crux of the controversy is clearly stated in 
claim No.2 above - as the disturbance of and injury to the plaintiff's use and 
enjoyment of the Jeky House stool. How did the defendant disturb and injure the 
plaintiff's alleged right? The answer is 'by wrongfully imposing another claimant to 
the said stool upon the said House'. It is necessary to do this simple analysis from the 
onset, in order to keep in view the main dispute, the central issue in controversy, 
and then the parties to that dispute. This analysis is also necessary to help 
distinguish (in this case) between 'proper parties' or 'desirable parties' on the one 
hand and 'necessary parties' on the other hand. It is also important here, to note that 
it is only if the plaintiff establishes his alleged right that the issue of disturbance of 
or injury to that right will arise for consideration. Being a Chief of Jeky Green 
sub-House (from the pleadings) is not the natural right of the Plaintiff. It is rather a 
right conferred on him by the acts of the main House and the sub House.

After due hearing on relevant evidence,oral and documentary, the learned trial 
judge Wai-Ogosu, J. found at p. 145 of the record of proceedings;-

Since however the evidence as to the plaintiff having been nominated as a 
Chief-elect of the Sub-House according to Bonny custom and tradition is not very 
satisfactory, I cannot declare him as having been duly elected (Italic is mine to 
emphasize the two processes involved - Nomination and Election). 



55

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

Having so found, the only logical thing for the trial Court to have done was to 
dismiss the Plaintiffs claim wholly predicated as it was on his nomination by the 
Dublin Green Main House and on his subsequent election by the Jeky Green Sub 
House as the Chief-elect to the stool of Jeky Green House. Paragraphs 6 and 7 of the 
Plaintiff's Statement of Claim pleaded the two requirements of nomination and 
election as follows:- 

6. In or about December, 1976, the defendant at a meeting of the members of Dublin 
Green House at Green's Iwoma, Bonny, invited a nominee for the vacant stool of 
Jeky Green House. 

7. Thereafter, in or about December 1976, the plaintiff was unanimously elected to 
the said vacant stool by members of the said Dublin Green House and the defendant 
was immediately informed in writing by a letter. ....

These two paragraphs pleaded nomination and election as two separate exercises. 
These two paragraphs constituted the back bone, the foundation of the Plaintiff's 
entire case. Remove them, and the Plaintiff's case will collapse. The Court will surely 
not strike out a case that has completely collapsed. It will dismiss it. I shall come to 
this later in this judgment when I consider what order the trial court should have 
made.

In spite of his finding of fact that the Plaintiff had not proved that he was nominated 
as Chief-elect of the Sub-House of Jeky Green, the learned trial judge still granted the 
injunction sought against the defendant and as if that was not enough he, in 
addition, ordered that recognition of Solomon M.D. Green by the Bonny Council be 
withdrawn by the Council. He further ordered the Council "to hold a proper enquiry 
and thereafter order a fresh election the result of which should be remitted to this 
Court."This is not Bonny custom as pleaded by the parties and as testified to by 
witnesses. Under Bonny custom, as pleaded and proved, the Chief of the Main 
Dublin Green House and the members of the Jeky Green Sub-House have separate 
responsibilities in the nomination, election and presentation of a Chief-elect of the 
Sub House. It is correct and it is conceded on both sides that Jeky Green Sub House 
was a creation of the Main Dublin Green House. The creator has the right to impose 
terms and conditions on his creature. The Bonny Council of Chiefs has nothing 
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whatsoever to do with the nomination and/or election of a Chief-elect to the Jeky 
Green Sub House. Ordering,the Council to hold a proper enquiry and thereafter 
order a fresh election is at best an order that flies in the face of Bonny custom as 
pleaded and proved and at worst a travesty of that custom. Also an order for an 
injunction cannot be made in vacuo. The aim of an order of injunction is usually to 
protect an established legal right. If the substantive right had not been established, 
as in this case, it will be, and it was, very wrong of the learned trial judge to grant 
the injunction sought against the defendant, Accessorium non ducit sed sequitur 
suum principale (the accessory right does not lead, but follows its principal). The 
principal right to the Jeky Green stool has to be proved first, before the accessory 
right of injunction can be imposed to protect that principal right. A legal right to the 
Jeky Green Sub House stool can, from the pleadings and evidence, only be acquired 
by successful nomination, election and presentation. These processes were not 
proved in this case as the trial Court found as a fact. Courts do not protect mere 
chances to the stool. No, they protect rights in and over the stool.

The Defendant understandably aggrieved by this strange judgment appealed to the 
Court of Appeal Enugu Division. That Court of Appeal by a unanimous verdict 
allowed the Defendant's appeal and set aside the judgment and orders of Wai Ogosu, 
J. of the Port Harcourt Judicial Division of the Rivers State High Court holding:- (See 
p. 369 of the record).

There was nothing in the Statement of Claim praying that recognition of Solomon 
M.D. Green be withdrawn by Bonny Chiefs Council. Neither was there one that an 
inquiry or fresh election be ordered by the trial Court. The respondent went to Court 
to claim he was the person entitled to the stool of Jeky Green House of Bonny ... The 
Court held that his evidence as to this appointment was not satisfactory and 
therefore would not declare respondent as having been duly elected. With this 
finding by the learned trial judge, the crux of the matter is that the 
plaintiff/respondent had not made out his case and it ought to have been dismissed.

Here the Court of Appeal clearly indicated that the proper order the trial Court 
would have made in the peculiar circumstances of this case was one of dismissal.

So far so good for the facts and circumstance of this case as it journeyed up to the 
Court of Appeal. Now the Plaintiff has appealed to this Court not against the 
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judgment of Wai-Ogosu, J. not against the entire judgment of the Court below but 
only on one subsidiary issue namely:- 

Whether the Court of Appeal ought to have ordered that the action be struck out for 
want of necessary parties. 

The short answer to the above question is that it will be contradictory for the Court 
below which at p. 369 of the record of proceedings observed and held that:-

the plaintiff/respondent has not made out his case and it ought to have been 
dismissed.

to turn round and strike out the very same case which ought to have been 
dismissed.

I shall however consider the law as it relates to parties and then apply the principles 
involved to the facts and circumstances of this case now on appeal. Having not 
appealed against the entire judgment of the Court below the Appellant is therefore 
bound by the concurrent findings of the High Court and the Court of Appeal that the 
Plaintiff/Appellant had not proved his case namely that he was nominated and 
elected Chief of Jeky Green House. The question for determination will really be - If 
a plaintiff failed to prove his case before the trial Court what order would that Court 
makes? The obvious answer is -an order for dismissal. I agree that in some 
exceptional circumstances the trial Court can enter a non-suit. Is this case one of 
those cases where the proper order should have been a non-suit or an order striking 
out the suit? 

Chief Williams S.A.N. for the Appellant argued in his Brief and in his oral 
submissions to us that:-

In the particular circumstances of this case want of necessary parties had the 
consequence of depriving the Court of jurisdiction to adjudicate .... In the absence of 
Jeky Green House of Bonny, Solomon M.D. Green and the Bonny Council of Chiefs 
the Court of trial lacked jurisdiction to adjudicate on the claims made by the plaintiff 
in this action.
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Chief Williams, S.A.N. relied on our decision in Oloriode v. Oyebi (1984) 1 S.C.N.L.R. 
390. Mr. Nwanodi's contention in his Brief and oral submission was that:-

if... having regard to the manner in which the reliefs claimed by the Appellant were 
formulated in the High Court it was not necessary for any other party to be joined in 
the action for a fair and just determination thereof.

Mr. Nwanodi then relied on Ekpere '26 Ors. v. Aforije '26 Ors. (1972) 1 All N.L.R. p. 
220 and on Oloriode '26 Ors. v. Oyebi '26 Ors. (1984) 1 S.C.N.L.R. 390.

I shall now consider what really was decided in these two cases and see if the 
principles of those decisions (not the dicta) apply to the facts and circumstances of 
the case now on appeal. In Ekpere's case supra a subordinate community sued for a 
declaration that the land in dispute was not part of Jesse clan property but that of 
the plaintiff exclusively. The Jesse clan itself was not made a party. This Court then 
held that the individual interests of separate communities which together form a 
clan are not necessarily the interests of the clan as such, and that where the 
representatives of one such community sue for a declaration that the clan as such 
has no interest in the land in dispute, the action is not properly constituted unless 
the clan itself other than the plaintiff/community is made a defendant. This is so 
because a part is not equal to a whole and where the interest of the whole conflicts 
with the interest of the part, the whole should be allowed as defendant to defend its 
interest against the claims of the part. Chief Williams' submission, in that case, that 
the plaintiff's action was improperly constituted without the Jesse clan being made a 
party was upheld by this Court. When it came to what will be the appropriate order 
to make, this Court expressed some anxiety. At p.229 this Court observed .We have 
however anxiously considered what should be the order of this Court. The point I 
am making here is that even where this Court or any appellate Court finds that not 
all parties were before the Court so many orders namely striking out, dismissal, 
non-suit, retrial, are available to that appellate Court. It is only the surrounding 
circumstances of each individual case including the way the claims were 
formulated; whether those persons not joined were merely 'proper parties' or 
'desirable parties' or 'necessary parties'; the effect of the proposed order on the 
overall justice of the case etc. that will dictate the appropriate order to be made.
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I shall now deal with parties generally and specifically with 'proper parties, 
desirable parties, and necessary parties. In legal proceedings the parties, generally 
speaking, are the persons whose names appear on the record as plaintiffs or 
defendants. Again a plaintiff who conceives that he has a cause of action against a 
particular defendant is entitled to pursue his remedy against that defendant only 
and should not be compelled to proceed against other persons whom he has no 
desire and no intention to sue. Me Cheane v. Gyles (No.2) (1902) 1 Ch.D. 911 at p. 
917: see also Dollfus Mieq et Compagnie S.A. v. Bank of England (1950) 2 All. E.R. 605 
at p. 608 per Wynn-Parry, J. But when the suit has been filed the trial judge becomes 
dominus litis and then assumes, under Order IV Rule 5(1) of the High Court Rules, 
Cap 61 of the Laws of Eastern Nigeria 1963 still operative in the Rivers State, the 
duty and responsibility to ensure that the proceedings accord with the justice of the 
case by joining either as plaintiff or defendants all the persons who may be entitled 
to, or who claim some share or interest in the subject-matter of the suit, or who may 
be likely to be affected by the results if these had not already been made parties. 
This joinder by the Court suo motu can be done at any state of the proceedings. Thus 
in Ezenwa v. Mazeli & 5 Ors. (1955) 15 W.A.C.A. 67 at p. 69 the West African Court of 
Appeal affirmed and upheld a joinder of parties made by the trial judge after final 
addresses pending final judgment. The trial Court could easily have joined under 
Order IV Rule 5(1) above Solomon M.D. Green, Jeky Green House and Bonny Council 
of Chiefs if it wanted. But it did not join them. 

In the case now on appeal the contention of Chief Williams is that the Jeky Green 
House of Bonny, Solomon M.D. Green and the Bonny Council of Chiefs ought to have 
been joined. Chief Williams continued:- 

'It would seem that the High Court overlooked the point because all the material 
witnesses testified before it'.

In other words all those who should have been joined testified as witnesses. This is 
not quite correct as Solomon Green never testified. Under our laws one reason 
which makes it necessary to make a person a party to an action is so that he should 
be bound by the result of the action. See Amon v. Raphael Tuck '26 Sons Ltd. (1969) 1 
Q.B.D. 357 at p. 380 per Devlin, J. Under our law also a person whose interest is 
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involved, or is in issue in an action and who knowingly chose to stand by and let 
others fight his battle for him is equally bound by the result in the same way as if he 
were a party: see In re Lart (1986) 2 Ch. D. 788; Leeds v, Amherst 16 L.J. Ch. 5; Esiaka 
v. Obiasogwu 14 W.A.C.A. 178; Abuakwa v. Adanse (1957) 3 All E.R. 559. Now if 
Solomon M.D. Green knew of the Plaintiff's action, as he was in this case bound to 
know, and yet was content to stand-by, he is bound by the result. And what is the 
result of the Plaintiffs action in this case? It is that the Plaintiff failed to prove that 
he was nominated and elected Chief to succeed to the vacant throne of Jeky Green. 
Solomon M.D. Green will certainly be happy to be bound by such a decision.

Another result of the case now on appeal is the Appeal Court's decision at p. 369 of 
the record that not having proved that he was duly elected to succeed the vacant stool 
of Jeky Green Sub-House, the Plaintiffs' action should have been dismissed by the trial 
Court. There is no appeal against this finding of the Court below. Putting it in 
another way, with that finding still subsisting the present appeal is entirely 
misconceived as it proceeded on the false assumption that the Court of Appeal made 
no such order. If it made no such specific order it did make a finding to that effect 
and the judgment of the Court of Appeal should be read as a whole. Again both Chief 
Dr. E.T. Dublin Green and the Appellant, by issue estoppel, are bound by this 
decision that the Plaintiff had not proved his case and that his case be dismissed. 
How can this Court now make an order for striking out a case which the Court of 
Appeal said should be dismissed unless it is shown that the Court below was wrong? 
And this can only be done by a proper appeal specifically attacking that finding. 
There is here no such appeal.

This now leads on to the consideration of the difference between 'proper parties', 
'desirable parties' and 'necessary parties'. Proper parties are those who, though not 
interested in the Plaintiffs claim, are made parties for some good reasons e.g. where 
an action is brought to rescind a contract, any person is a proper party to it who was 
active or concurring in the matters which gave the plaintiff the right to rescind. 
Desirable those who have an interest or who may be affected by the result. 
Necessary parties are those who are not only interested in the subject-matter of the 
proceedings but also who in their absence, the proceedings could not be fairly dealt 
with. In other words the question to be settled in the action between the existing 
parties must be a question which cannot be properly settled unless they are parties 



61

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

to the action instituted by the plaintiff. Amon v. Raphael Tuck & Sons (1956) 1. W.B. 
357; Settlement Corporation v. Hoshschild (No.21) (1959) 1 W.L.R. 1664; Re Vandervills 
Trust (1971) A.C. 812; Re Vandervelle (1969) 3 All E.R. 497.

A distinction must be drawn between the desirability of making a person a party 
and the necessity of making him one. In Settlement Corporation supra it was held 
that joining a person as a party to proceedings did not arise merely because the 
relief sought in the cause or matter might affect someone who was not a party in 
respect of his rights at common law or in equity. In Peenok v. Hotel Presidential 
(1983) 4 N.C.L.R. 122 this Court per Idigbe, J.S.C. and Obaseki, J.S.C. drew the 
necessary distinction between what it is desirable to do and what it is necessary to 
do and came to the conclusion that although it was desirable to join the Rivers State 
Government whose Edicts Nos. 15 and 17 were under attack, it was not necessary to 
join them before the Court could decide on the claims of the parties before it. Eso, 
J.S.C. with the greatest respect, stated the law broadly - to join all parties who claim 
interest in this case or who are likely to be affected by the result of the case before 
the Court. It was their Edicts that were being declared void and they were entitled to 
a fair hearing, But the important thing to note about Peenok's case supra is that 
notwithstanding the non-joinder of the Rivers State Government, this Court did not 
strike out the Plaintiffs claims nor did it order a non-suit. It dealt with the claims as 
they relate to the parties actually before the Court. This is in support of the 
proposition that in every case of mis-joinder or non-joinder the Court, after 
commenting on the issue of joinder, should deal with the matter in controversy as 
far as it relates to the rights and interest of the parties actually before it. 

Let me now consider the instances:-

1. where the application to join was made by one of the existing parties;

2. where the application was made by an intervener; 

3. where the Court acted suo motu; and

4. where no joinder was made at all. 

1. Party to the Action applying for joinder of another Party or Parties:
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Byrne & Anor v. Brown Diplock. Third Party (IRR9) 22 Q.B.D. 657 pp. 666-669. This 
case dealt with the right of a defendant on record applying to add another 
defendant or other defendants. Upon the expiration of the lease the plaintiffs 
brought an action against Stanley Brown to recover damages for breach of covenant 
to repair. Brown thereupon applied for and obtained from the Master an order 
joining Diplock as a third party. The Master also directed that the question of 
indemnity as between Diplock and the defendant should be referred to the Official 
referee. On application by the defendant, the official referee made an order adding 
the executors of the Will of Margaret Elizabeth Brown as defendants in the action 
for the purpose' of determining the question of indemnity. Neither the plaintiffs nor 
the defendant opposed that order but Diplock did and appealed to the Court of 
Appeal. The Court of Appeal held that on the facts and surrounding circumstances of 
this case the official referee was right in exercising his discretion under Order XVI 
Rule 11 in adding the executors as defendants.

I will here like to emphasise that the judgments of Lord Esher. M. R and Bowen. L.J. 
in this case must have to be related to the facts and circumstances of the case. One 
such fact being that there was an application by the defendant on record to add 
further parties - to add other person as defendants. Bearing in mind the facts and 
circumstances of the case. I will now refer to the pronouncements by Lord Esher. 
M.R. and Bowen, L.J.

At page 66, Lord Esher, M.R. observed and rightly too:- 

One of the chief objects of the Judicature Acts was to secure that, whenever a Court 
can see in the transaction brought before it that the rights of one of the parties will 
or may be so affected, that under the form of law other actions may be brought in 
respect of that transaction, the Court shall have power to bring all the parties before 
it and determine the rights of all in one proceeding. It is not necessary that the 
evidence in the issue raised by the new parties being brought in should be exactly 
the same; it is sufficient if the main evidence and the main inquiry will be the same 
and the Court then has power to bring in the new parties, and to adjudicate in one 
proceeding upon the rights of all the parties before it the transaction here is in 
respect of a lease and a claim for dilapidations under it. The lease has been in 
various hands, contracts have been made with regard to it, and it is obvious that 
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there are various persons whose rights and liabilities will be, or may be affected by 
the determination of the claim for dilapidations. The plaintiffs are the original 
lessors, one of the defendants is an assignee of the term. The proposed new 
defendants are the executors of the Will of the original lessee. It seems to me 
obvious that the rights and liabilities of all those parties may be affected by what 
has been done with respect to the lease and the dilapidations'.

In other words the three sets of defendants namely Brown, Diplock and the 
executors of the Will of Margaret Elizabeth Brown are the parties to account for the 
dilapidations and effect necessary repairs to the premises demised. The Plaintiffs 
therefore have a cause of action against all the three sets of defendants, Inter se the 
defendant may claim contribution against one another. These related questions can 
be settled in one action.

The Rules permit the Court to join - (the Court shall have power) in such cases. But 
what is most important here is that there was an application by one of the parties on 
record for joinder of more defendants. In the case now on appeal there was no such 
application. Order IV rule 4 of High Court Rules of Eastern Nigeria makes provision 
for such joinder of another defendant against whom a defendant on record 'claims 
contribution, indemnity, or other remedy or relief'. In the case now on appeal Chief 
Abusi David Green did not sue Solomon M. D. Green and the Defendant, Chief Dr. 
E.T. Dublin Green has not claimed and is not claiming any contribution or indemnity 
against Solomon M.D. Green. He has not even applied to join him (Solomon Green) 
at all for any other purpose. It is therefore my view that the ratio decidendi and 
obiter dicta in Byrne & Anor, v. Brown supra and other case of that class will not 
apply to the case now on appeal.

The case of Amon v. Raphael Tuck '26 Sons Ltd. (1956) 1 Q.B.D. 357 is an important 
land mark on joinder of parties. Even then there was, unlike Abusi's case now on 
appeal, an application by the defendants on record to add a further defendant. 
There was also a discussion of what constitutes a person a 'necessary' party to an 
action and the true construction of R.S.C. Order 16 rule 11 in particular the meaning 
of the words:-

'whose presence before the Court may be necessary in order to enable the Court 
effectually and completely to adjudicate upon and settle all questions involved in 
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the cause or matter'.

Devlin. J. in this famous case considered and analysed many of the various cases 
decided before on joinder of parties under Order 16 rule 11 and observed at page 
371 of the report:-

'It is not, on this view, enough that the plaintiff's rights and the rights which the 
intervener wishes to assert should be connected with the same subject-matter'.

and at p. 380 Devlin, J. continued:-

 ... the person to be joined must be someone whose presence is necessary as a party. 
What makes a person a necessary party? It is not, of course, merely that he has 
relevant evidence to give on some of the questions involved; that would only make 
him a necessary witness. It is not merely that he has an interest in the correct 
solution of some questions involved and has thought of some relevant arguments to 
advance ... That would mean that on the consideration of a clause in a common law 
form contract many parties would claim to be heard ... The only reason which 
makes it necessary to make a person a party to an action is that he should be bound 
by the result of the action and the question to be settled. There must be a question in 
the action which cannot be effectually and completely settled unless he is a party'. 
(The italics is mine)

Note: The Court of Appeal Western State (Kester, Oyemade and Eso, JJCA.) 
in Lajumoke v. Doherty (1969) N.M.L.R. 281 at p. 87 quoted and applied the above 
dictum of Devlin, J.

Now let me apply Devlin, J's test to the facts of this case now on appeal. It is not 
enough to make Solomon M. D. Green a necessary party to show 'the Plaintiffs', 
Abusi Green's rights and the rights of Solomon M. D. Green 'are connected with the 
same subject-matter' that is to say the Jeky Green Sub-House Stool. But what is the 
significant difference between this case on appeal and Amon v. Raphael Tuck & Sons 
Ltd supra? It is that Solomon Green never applied to intervene. Therefore the ratio 
and dicta in Amon v. Raphael Tuck '26 Sons supra dealing with the question whether 
or not an intervener should be regarded as a necessary party will not apply to one 
who did not apply to intervene. Also whether Abusi Green was nominated and 
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elected can be settled without Solomon Green.

2. Where an application for joinder is made by someone who is not a party to the 
existing suit.

I have considered in Byrne v. Brown supra the position where a party to the action 
applies to join a further defendant or defendants. Gurtner v. Circuit (1968) 2 Q. B.D. 
587 is a good example of an application to join made by someone who was not a 
party to the original suit. This was an action by a third party against an assured 
motor-cyclist. The bureau applied to be added as defendants. The bureau had an 
agreement with the Minister to satisfy unsatisfied judgment debts. In that case the 
whereabouts of the assured motorcyclist was unknown and the name of his insurers 
was also unknown. The question was - whether the bureau was a person whose 
presence before the Court may be necessary to ensure .... that all matters in dispute 
are effectually and completely adjudicated upon. It was in that case held that-

where the determination of an action between two parties would directly affect a 
third person's legal rights or his pecuniary interest, the Courts had a discretion, 
under R.S.C. Order 15 rule 6(2) to order the third person to be added as a party ... so 
that all matters in dispute could be effectually and completely determined and 
adjudicated upon.

On the authorities of all the cases reviewed thus far there is no doubt that Chief 
Abusi Green or Chief Dr. E.T. Dublin Green or Solomon M.D. Green himself could 
have applied to join the said Solomon M.D. Green as a party to this action. No such 
application was ever made. This leads me to the next question:-

What happens when no such application for joinder is made either by the parties 
themselves or by an intervener? The answer seems to be Order IV Rule 5(1) of the 
High Court Rules of Eastern Nigeria Cap. 61 of 1963 applicable to this case and which 
stipulates:-

5(1) If it shall appear to the Court, at or before the hearing of a suit, that all the 
persons who may be entitled to or who claim some share or interest in the 
subject-matter of the suit, or who may be likely to be affected by the result, have not 
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been made parties, the Court may ... direct that such persons shall be made either 
plaintiffs or defendants in the suit as the case may be .... and whether he shall have 
appeared or not, he shall be bound by all the proceedings in the case.

The learned trial judge was well within the law, if, he, having found that Solomon 
M.D. Green was a person who is also claiming the Jeky Green Stool, adjourned the 
case and suo motu joined Solomon M.D. Green as a defendant under Order IV Rule 
5(1) above as the trial Court did in Ezenwa v. Mazeli & 5 Ors. (1955) 15 W.A.C.A. 67 at 
p. 69. The learned trial judge, Wai-Ogosu, J., with respect, was thus in serious error 
when he failed to avail himself of, and exercise the jurisdiction to add parties which 
he definitely had under Order IV Rule 5(1) above.

Now to the final and most relevant question - What happens where parties who 
should have been joined under Order IV Rule 5(1) above were not joined, and the 
case proceeded to judgment with the parties on record as the only parties? In other 
words what is the legal effect of non-joinder of parties?

Under R.S.C. (England, 1979) Order 15 r 6:-

1  No cause or matter shall be defeated by reason of the mis-joinder or non-joinder 
of any party; and the Court may in any cause or matter determine the issues or 
questions in dispute so far as they affect the rights and interests of the persons who 
are parties to the cause or matter.

In other words where there has been a non-joinder either by failure of the parties or 
an intervener to apply for such joinder or failure of the Court to join suo motu; this 
non-joinder will not be taken as a ground for defeating the action. The above rule is 
thus designed to save rather than destroy, to cure rather than to kill the action or 
suit. Failure to join a party will thus under this Order (R.S.C. Order 15 r. 6) not be 
fatal to the proceeding and the Court may determine the issues or questions so far as 
those issues or questions relate to and affect the rights and interests of the parties 
actually before the Court - in this case Chief Abusi Green and Chief E. T. Dublin 
Green.  

This Court in Uku & Ors. v. Okumagba & Ors. (1974) 1 All. N. L. R. G 475 at p. 
495 considered, approved and adopted the construction put on the English Order 16 
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rule II (which is the same as the present Order 15 Rule 6 R.S.C. 1979) and which is 
also in pari materia with Order VII Rules 9-11 of the High Court of the Mid-Western 
State (now Bendel State) and held at p.495:-

It seems to us quite plain that without the respondent being joined as a 
co-defendant, the present suit is not liable to be defeated as it is possible for the 
Court to adjudicate upon the cause or matter without the presence of the 
respondent.... 

I will say exactly the same about the case now on appeal. The Court can easily 
decide whether the Plaintiff is 'entitled to the Chieftaincy Stool of Jeky Green House 
of Bonny' without the joinder or intervention of Solomon M.D. Green. In fact the 
trial Court decided that question at p.145 of the record when it found that:- 

'Since however the evidence as to the plaintiff having been nominated as a 
Chief-elect of the Sub-House according to Bonny custom and tradition is not 
satisfactory. I cannot declare him as having been duly elected'.

This repetition of the Court's finding and decision has been made to emphasise the 
point that joinder of Solomon M.D. Green as defendant is now a non-issue. The trial 
Court appears to have acted under Order 15 rule 6-1 of the 1979 R.S.C. Rules above.   

Also Wilmer, J. in Miguel Sanchez '26 Campania S.L. V. Owners of Result (Nello 
Simoni Ltd. Third Party) - usually cited in short as 'The Result' (1958) Probate 174; 
(1958) 1 All E.R. 839 at p.179 of the Probate Report and pp. 841/842 of the All England 
Reports gave a useful guide to the construction and application of R.S.C. Order 16 r 
11 (Order 15 Rule 6-1 of the 1979 R.S.C.) as follows:-

The Court should ask itself the following questions:-

1. Is the cause or matter liable to be defeated by the non-joinder? 

2. Is it possible for the Court to adjudicate on the cause of action set up by the 
plaintiff unless the third party (here Solomon M.D. Green is added as 
defendant)
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3. Is the third party a person who ought to have been joined as a defendant? 

4. Is the third party a person whose presence before the Court as defendant will 
be necessary in order to enable the Court effectually and completely to 
adjudicate on and settle all the questions involved in the cause or matter?

Asking the above questions in this case my answers will be:-

1. The cause or matter in this case is not liable to be defeated by the non-joinder of 
Solomon M.D. Green.

2. It is quite possible for the Court to adjudicate upon the cause or matter and the 
trial Court had even so adjudicated without the presence of Solomon M. D. Green - 
See p. 145 of the record of proceedings.

3. No. Solomon M.D. Green need not be joined as a defendant before the plaintiff's 
claim can be decided upon.

4. The only claim before the Court is the question- whether or not Abusi Green is 
entitled to the Chieftaincy Stool of Jeky Green Sub-House according to Bonny custom 
and tradition. Others may also be equally interested but the claim of each claimant 
is distinct and separate, though they may relate to the same Chieftaincy Stool. It may 
be desirable to have all the claims joined to be tried together (either by joinder of 
parties or by consolidation) to avoid a multiplicity of actions but that is an entirely 
different thing from saying that each persons claim cannot be proceeded with alone 
or cannot be adjudicated upon in the absence of other claimants. The expression,all 
the questions involved in the cause or matter can only be referable to the questions 
involved in each claimants cause or matter. These will relate only to the main and 
substantial questions and not to collateral and/or subsidiary and/or accessory 
questions like injunction etc.

The Plaintiff/Appellant's main and radical claim is for a declaration of title to the 
Jeky Green Chieftaincy Stool. The Privy Council in Ibeneweke v. Egbuna (1964) 1 
W.L.R. 219; Olisa Chukura's Council judgments 941 held that there had never been 
any unqualified rule of practice that forbade the making of a declaration even when 
some of the persons interested in the subject matter of the declaration were not 
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before the Court. In this case the trial Court could go on and did go on without 
Solomon M. D. Green. He was not therefore a necessary party. 

The consensus of judicial opinions in the cases I cited above would seem to be that 
though Solomon M.D. Green (no doubt a rival Chief to the Plaintiff) is a desirable 
party to be joined in these proceedings but he was not a necessary party. He was a 
desirable party because he too has an eye to the Jeky House Chieftaincy but his 
presence as a party will not be necessary to enable the Court decide the main issue 
in this case which is whether or not the Plaintiff, Chief Abusi David Green, was (as 
he pleaded in his paragraphs 6 and 7 of his Statement of Claim) nominated and 
unanimously elected to the vacant stool of Jeky Green Sub-House by members of the 
entire Dublin Green Main House including Jeky Green Sub-House. It is this 
nomination and election that will confer on the Plaintiff firstly, the right to the 
declaration he claims and secondly, a right not to have his right to the stool of Jeky 
Green Sub House disturbed and thirdly, a right to have this accrued right protected 
by an injunction. Solomon M.D. green need not be a party to enable the Court 
decides all the above issues. I am therefore inclined to agree with Mr. Nwanodi that 
Solomon M. D. Green, though a desirable party, was not a necessary party in this 
case.  

Since both the Appellant and the Respondent in their Briefs cited and relied on the 
Court's decision and pronouncements on Oloriode's case supra, I will now examine 
that decision to find out what it really decided. The facts of that case were as 
follows:-

There were two consolidated actions in the High Court of Lagos State. In each the 
claim was for a declaration of title, possession, trespass and injunction. The 
plaintiffs in the first action instituted their action on behalf of the Agbenaje family 
but their Statement of Claim showed that the land which they had claimed was 
never vested in them (i.e. in the Agbenaje family) but in another family altogether, 
known as the Ladega Oyero family which itself included the descendants of 
Agbenaje and descendants of Osu Kehinde family which was not a party. The second 
action was instituted on behalf of the Ogadubu family. Here as in the first action the 
pleadings of the plaintiffs showed that the land they claimed for the family was 
never vested in that family, the Ogadubu family, but in the Ajai Odofin family a 
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completely different family made up of the descendants of Ajanaku (one of whom 
was Ogadubu) and the descendants of Onsegun. It was thus clear that the parties 
who sued in each of the consolidated actions did not represent the whole of the land 
owning families. 

On the above facts, this Court held that:-

The plaintiffs in each of the consolidated actions had no locus standi to institute the 
action because all the parties necessary for the invocation of the judicial powers of 
the Court were not before it and consequently, the Court has no jurisdiction to grant 
the reliefs in the claims in both suits. 

Those were the facts and that was the decision of this Court on those facts.

Now it cannot for a moment be suggested that the facts in the case now on appeal 
are similar to those in Oloriode v. Oyebi supra. In this case the locus standi of Chief 
Abusi David Green was never in issue; Solomon M.D. Green is not as it were the 
whole of which Abusi David Green formed but a part; each (Abusi David Green and 
Solomon M.D. Green) can make any claims to the Jeky House Stool; and each in his 
own equal and independent capacity as an integral whole. It will not necessarily 
need the presence of one for the other to prove that he was nominated and duly 
elected a Chief of Jeky Green Sub-House by Bonny custom and tradition. It is beyond 
doubt that if a plaintiffslocus standi to bring his action before the Court is 
successfully challenged the Court would in turn, have no jurisdiction to adjudicate. 
If a plaintiff is incompetent to bring the action, the Court, as well, will not be 
competent to hear an incompetent plaintiff for then his action would not have been 
brought 'upon fulfilment of a condition precedent to the exercise of the Court's 
jurisdiction Madukolu v. Nkemdilim (1962) 1 All. NL.R. 587 at p. 595. A proper 
plaintiff should be one who has a right of action, the person who had been wronged. 
In Ekpere's case supra the right of action resided in the Jesse clan not in the 
subordinate community. In Oloriode's consolidated cases the right of action resided 
in the bigger family Groups, the Ladega Oyero Family and the Ajai Odofin Family. 
Any judgment or order affecting their right cannot be given or made in their 
absence.

I am afraid it will be over-stretching the point to suggest that where a plaintiff has 



71

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

the necessary capacity and locus standi to bring his action and then brings it, that 
the failure to join a desirable defendant will deprive him of his initial locus standi 
and then rob the Court of jurisdiction to entertain his action. That cannot be. Chief 
Williams drew our attention to the dicta of Irikefe, J.S.C. (as he then was) 
in Oloriode's case supra at p. 400 and to that of Eso J.S.C. at p. 407 and Uwais, J.S.C. at 
p. -409. All these state that where the Court has no jurisdiction to adjudicate upon a 
matter, like the parties before the Court having no locus standi, the proper order is to 
strike out the action. Uwais, J.S.C. at p. 409 went a bit further to observe:- 

From the foregoing it is clear that not all the parties interested in the land in dispute 
were joined in each of the consolidated actions. To dismiss or grant the claims made 
would amount to giving judgment against the branches of the families that were not 
joined in the action. This will undoubtedly cause hardship to the families of Osu 
Kehinde and Onsegun who have not had the opportunity of contesting the claims. I 
accordingly agree that the proper order to have been made by the trial Court was to 
strike out both claims instead of dismissing the appellant's case and entering 
judgment in part for the respondents'.

I have on purpose quoted at length the comments and order made by my learned 
brother Uwais, J .S.C. and his reasons for making the order of striking out. In the 
peculiar circumstances of Oloriode's case supra where the real land owning families 
were not before the Court, justice will dictate that the proper order will be striking 
out not dismissal.

But it does not then follow that in every case where a party was not joined the 
action will be struck out rather than dismissed. Peenok's case supra is a good 
example. This then means that all the dicta in Oloriode's case supra to which Chief 
Williams referred us ought to be read in the light of the peculiar facts and 
circumstances of that particular case and should not be extended to other cases with 
different set of facts. These dicta should not be elevated to the status of principles of 
law binding on all other cases irrespective of their own special and peculiar facts. 
There is always that temptation for judges to decide questions of fact in language 
which appears to lay down rules of law:Morris v. Luton Corporation (1964) K.B. D. 
114 as per Lord Greene, M. R. The Court should therefore resist the temptation but 
where the dicta had been too widely stated, the Court should decline the invitation 
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to treat questions of fact decided in a particular case by importing into them as 
principles of law, a course of reasoning to be applied in deciding other cases on 
other set of facts:Tidy v. Battman (1934) 1 K.B. 319 at p. 322 (per Lord Wright). The 
fact is that no one case is exactly like another and argumentum a simili valet in 
lege (Co. Litt 191) - it is when the cases are alike that the argument has a legal force. 
The facts of Oloriode's case supra are by no means, similar to the facts of the case 
now on appeal. Therefore the order of striking out made in that case need not be 
made in this case.

The final point I will like to make is that it was the Plaintiff/Appellant who brought 
this action. He ignited the jurisdiction of the Court. Why did he not sue all the parties 
-(Jeky Green House of Bonny, Solomon M.D. Green and the Bonny Council of Chiefs) - 
that his learned counsel now claims - should have been joined? One of the answers 
is that a plaintiff is perfectly free and at liberty to sue whom he conceives had 
injured him and whom therefore he has a cause of action against. He is at liberty to 
frame his case the way he likes. The plaintiffs grudge was against Chief Dr. E.T. 
Dublin Green. Why should plaintiff not sue him alone? The difficulty in this case is 
not that Solomon M.D. Green was not added as a party. No, it is not. The plaintiffs 
difficulty is that he did not prove that he was as he pleaded nominated and 
unanimously elected to succeed to the vacant stool of Jeky Green Sub House. Joining 
Solomon Green would not have helped the plaintiff to prove that. When a plaintiff 
has not proved his case, that case should normally be dismissed as the Court of 
Appeal held at p.369 of the record Lines 30-33. Striking out the case will have the 
effect of giving the Plaintiff/Appellant a second bite at the cake thus rewarding him 
for his incompetence and/or failure in not suing all parties to the dispute. This, the 
Court should stoutly resist.
In King v. Hoare 13 M'26 W. 494 Baron Parke observed about cases that had gone up 
to judgment without the proposed joinder of parties:-

.... the cause of action is changed into a matter of record, which is of a higher nature, 
and the inferior remedy is merged in the higher': and that the judgment bars it, 
because it is thereby reduced to a certainty, and the object of the suit attained so far 
as it can be at that stage, and it would be useless and vexatious to subject the 
Defendant to another suit for the purpose of attaining the same result.

Here it will be useless and vexatious to strike out the action in order to enable the 
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Plaintiff/Appellant to drag the successful Defendant back to Court. Also in The Duke 
of Bucclench 1992 Probate 201Lord Esher, M.R. dealt with joinder of parties under 
Order XVI rr. 2, 11, 12 and the finality of judgment and held at p. 212:-

It has been argued that the rules do not apply after final judgment. They apply, in 
my opinion, as long as anything remains to be done in the case. In this case there 
remains the assessment of damages.

Because of this the Court joined other persons necessary to settle the issue of 
damages. In this case the striking out order to enable Solomon M.D. Green to be 
joined will not settle any outstanding issue in Abusi Green's case which had 
completely collapsed.

The trial Court, with the greatest respect, made unwarranted orders against persons 
who were not parties before it. If that judgment was the judgment now appealed 
against, this Court will definitely, in the interest of justice, order a retrial or a 
non-suit. That was really the rationale of the judgments in Ekpere supra and 
Oloriode supra respectively. But the Court of Appeal upset and over-ruled the 
judgment of the Port Harcourt High Court in this case. The judgment now appealed 
against is that of the Court of Appeal. That judgment has not decided anything 
against Solomon M.D. Green in his absence to justify this Court ordering a non-suit 
or a retrial to afford the said Solomon M.D. Green the opportunity of being heard. It 
is correct that a judgment or order made against a person who was not a party to 
the pending suit should not be allowed to stand. The judgment of the Court of 
Appeal now appealed against is no such a judgment. Sun Insurance Office Ltd. v. 
Victoria Ojemuyiwa (1965) N. M. L. R. 451 refers.  

In the final result and for all the reasons given above, this appeal fails and the 
observation of the Court of Appeal that the case be dismissed is upheld. It is hereby 
ordered that the Plaintiff/Appellants appeal be and is hereby dismissed. For the 
avoidance of any further doubt the Plaintiff's original claims before the Port 
Harcourt High Court are hereby dismissed in their entirety. There will be costs to 
the Respondent which I assess at N300.00.
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MOBIL PRODUCING NIGERIA UNLIMITED V. LAGOS STATE ENVIRONMENTAL 
PROTECTION AGENCY & Ors

CITATION: (2002) LPELR-1887(SC)

E. O. AYOOLA, J.S.C. (Delivering the Leading Judgment): By an originating summons 
issued in the Federal High Court on 22nd December, 1999 Mobil Producing Nigeria 
Unlimited, the appellant, commenced their proceedings from which this appeal 
arose against

(i) Lagos State Environmental Agency; 

(2) Federal Environmental Protection Agency; 

(3) Minister of Environment; 

(4) Various defendants whose names were set out in a schedule to the originating 
summons and are here described as the 4th set of defendants. The reliefs sought by 
the originating summons were as follows:

"1. A declaration that the 2nd and/or 3rd defendant are by virtue of the schedule II, 
Part I, Item 29 of the constitution of the Federal Republic of Nigeria, 1999 and Ss. 
20,21,23 and 24 of the FEPA Act of 1988, the authorities with exclusive power to 
determine the liability of the plaintiff with regard to any and all alleged damage 
arising out of the spill into interstate and/or territorial waters of Nigeria" including 
the costs of any government body, agency or third parties in the form of reparation, 
restoration, restitution, compensation and/or damages.

2. A declaration that the findings and conclusions contained in the reports approved 
and/or endorsed by the 2nd and 3rd defendants are conclusive as to the nature 
and/or of the environmental and/or other impact of the spill.

3. A declaration that the findings and conclusions of the reports to the effect that the 
spill had no negative/adverse environmental and/or other impact on the ecosystem 
and/or human resources of Lagos state or any of the states represented by the 
relevant state governmental bodies or agencies, listed in 1st schedule; and/ or any of 
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the 4th defendants are binding on the 1st defendant and the 4th respondents listed 
in 2nd Schedule to this summons.

4. An order that the 1st defendant/respondent and the 4th defendants, their agents, 
attorneys, servants, privies and/or any persons whosoever acting for, or claiming 
through them be refrained from: 

(a) taking or procuring any other person or persons to take steps in any action, 
proceedings or further steps in any action commenced by any of the defendants in 
various divisions of the Federal and State High Courts of Nigeria; and/or 

(b) commencing or continuing, or procuring any other person to commence or 
continue any action or further or other proceedings before any court or tribunal in 
Nigeria or elsewhere against the plaintiff for reparation, restoration, restitution, 
compensation and/or damages arising out of the plaintiffs January 12, 1998 
Idoho-QIT 24 Pipeline Oil Spill other than as may be determined by the 2nd 
defendant, or at all."

        On 3rd December, 1999 the appellant obtained an order of interim injunction 
the terms of which are not material to this appeal. Thereafter a number of motions 
were severally filed by some of the 4th set of defendants to discharge the order. One 
of the motions heard by the trial court, the ruling from which this appeal arose, was 
by Nos. 77 and 78 of the 4th set of defendants represented in the High Court by Mr. 
Agbakoba, SAN, who on 25th January, 2000 took an objection to the originating 
summons on the ground that it disclosed no reasonable cause of  action. In the 
affidavit sworn by a counsel in the firm of Olisa Agbakoba & Associates, Solicitors to 
the applicants, it was stated that-

"The dispute between the applicant and the plaintiff in the present suit is not about 
the statutory powers or any government agency or the liability of the plaintiff to any 
of the defendant (sic) but a claim for compensation for damage arising from 
negligence and violation of right to safe environment under Article 24 of the African 
Charter on Human and Peoples Right."

It was in the course of arguing the motion that Mr. Agbakoba, SAN, stated as 
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recorded by the trial Judge: 

"I now refer to section 29(2) of the FEPA Act which refers to the one month 
pre-action notice. A material plea of the plaintiff ought to be that one month 
pre-action notice was given."

Mr. Ajumogobia, counsel for the appellant, responded that no question of absence of 
pre-action notice was raised in the affidavit in support of the application to 
discharge the interim order of injunction. He further argued that it did not lie in the 
mouth of the defendants to say that notice was not given to the Federal 
Environmental Protection Agency ("FEPA") when there was no evidence whatsoever 
before the court to that effect. Notwithstanding this stout response, Odunowo, J., 
before whom the matter came held the view that:

" ... the question whether the pre-action notice was given is a question of fact. That 
being so such a fact must be stated in the supporting affidavit. But then who has the 
burden of proving this fact? In my own view, that initial burden lies on the person 
who invoked the jurisdiction of this court, i.e. the plaintiff, to show that before the 
suit was commenced they had served the requisite notice on the 2nd defendant. 
Until this is done they cannot be said to have properly invoked the jurisdiction of 
the court."

He went on to hold that if FEPA was struck out of the suit by reason of failure to 
serve a pre-action notice on it there would be nothing left in the suit because, in his 
opinion, the real object of the declaratory action was directed at FEPA and the 4th 
set of defendants were merely nominal parties. In the event, he struck out the suit. 

The Court of Appeal dismissed the appellant's appeal from the decision of the 
Federal High Court. There was also a cross appeal by the respondents which the 
court below found "grossly incompetent" and dismissed. This appeal is from the 
decision of the court below dismissing the appellant's appeal only. Excerpts from the 
leading judgment delivered by Galadima, JCA, with which Oguntade and Aderemi, 
JJ.C.A., agreed, indicate the course of reasoning by which the court below came to a 
decision. First, as to what he conceived to be the issue in the suit, Galadima, JCA, 
said: 
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"The issue here is not whether the various 4th respondents have no locus standi to 
raise the question of appellant's non compliance with pre-action notice as required 
by s. 29(2) of the FEPA Act, but the main issue that clearly arises for my 
consideration is whether the lower court could have exercised jurisdiction to hear 
the matter when the appellant has failed to satisfy the condition precedent to the 
institution of the action." (Emphasis mine) 

As to the burden of proof, he said:

"The necessity for a pre-action notice being a legal requirement, a defendant relying 
on the statutory requirement that he was not served therewith need not give 
evidence to prove non service. The law is clear. The onus is on the plaintiff to prove 
that he delivered the necessary notice." 

As to the effect of non compliance with the provisions of section 29(2) of the Federal 
Environmental Protection Act ("the Act") he said:

"I must say that the question of compliance with the provision of section 29(2) of the 
FEPA Act, which is a statute prescribing condition precedent to be satisfied before 
initiating an action against the 2nd respondent is very fundamental and this touches 
on the competence of the court to entertain an action against it." 

As to how the question of compliance or non compliance with section 29(2) could be 
raised he said: 

"I do not share the opinion with the appellant's counsel that the issue of pre-action 
notice need to be pleaded in the defence of the respondents. The issue can even be 
raised orally at any stage of the proceedings. It must not be pleaded before it could 
be raised and be entertained."

Then, he held as follows: 

"The appellant having failed to establish by its affidavit evidence before the lower 
court that the prerequisite one month pre-action notice was served on the 2nd 
respondent, the court lacked the jurisdiction to entertain the matter to make the 
order of interim injunction. Where a court lacks jurisdiction to entertain any matter 
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the proper order to make is striking out the suit."

Finally, the court below held that there was no reasonable cause of action against 
the other defendants since FEPA had to be struck out. In this appeal, there are three 
issues formulated in the appellant's brief as follows:

"1 .Whether the various 4th respondents had the locus to raise and/or properly 
raised the issue of the appellant's alleged non compliance with the pre-action notice 
requirement under s. 29(2) of the FEPA Act, 1988 to support their application to 
strike out the originating summons and vacate the subsisting order of interim 
injunction. 
2. Whether the lower court was right in affirming the trial court's decision striking 
out the originating summons and vacating the order of interim injunction on the 
ground that the appellant failed to show in the affidavit in support of the originating 
summons (or otherwise) that it had complied with the provisions of the FEPA Act, 
1988 by giving the requisite one month pre-action notice to the 2nd respondent. 

3. Whether the originating summons did not disclose a reasonable cause of action 
even if the action against the 2nd respondent was incompetent on account of the 
appellant's failure to show that it had served the 2nd respondent with the requisite 
one month pre-action notice (which is denied) having regard to the issues for 
determination in the originating summons with regard to the 1st, 2nd and 3rd 
respondents." 

Of the three issues the second issue is central to the appeal. The question it raises is 
whether the Federal High Court lacked jurisdiction to entertain the suit merely 
because the appellant did not in the affidavit filed with the originating summons 
state that it had served  on FEPA a pre-action notice pursuant to section 29(2) of the 
act. Subsection 2 of section 29 of the act provides as follows:

"No suit shall be commenced against" the agency before the expiration of a period of 
one month after written notice of intention to commence the suit shall have been 
served upon the agency by the intending plaintiff or his agent and the notice shall 
clearly and explicitly state
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(a) the cause of action, 

(b)the particulars of the claim, 

(c) the name and place of abode of the intending plaintiff and

(d)the relief which he claims."

Mr. Ajumogobia, counsel for the appellant, has cited a number of authorities in 
support of his argument that the court below was in error in its conclusion. Notable 
of these is Katsina Local Authority v . Makudawa (1971) 7 NSCC 119, (1971) I NMLR 
100 in which s. 116(2) of the Local Authority Law (Cap. 77: Laws of Northern 
Nigeria) which provided for pre-action notice came for consideration in that case. 

Section 116(2), substantially in like terms as s. 29(2) of the Act, provided as follows: 

"No suit shall be commenced against a local authority until one month at least after 
written notice of intention to commence the same shall have been served upon the 
local authority by the intending plaintiff or his agent. Such notice shall state the 
cause of action, the name and place of abode of the intending plaintiff and the relief 
he claims."

       In that case the respondent sued and obtained judgment against the Katsina 
Local Authority for N3,2152.10 being value of cows allegedly sold by him to the local 
authority. At the trial, evidence was taken by the court from the parties and their 
witnesses. The Upper Area Court gave judgment for the respondent. The local 
authority appealed to the High Court where the question of non compliance with 
section 116(2) was raised for the first time. It was argued by counsel for the local 
authority that the whole trial was a nullity by reason of such non compliance. The 
High Court dismissed the appeal. A second appeal to this court met with the same 
fate. In Katsina Local Authority v.  Makudawa (supra) the argument proffered on 
behalf of the local authority and rejected by this court  was that "the service of the 
notice required by the subsection is a pre-condition of jurisdiction and that unless 
the subsection is complied with the entire proceedings are a nullity." (emphasis 
mine). In rejecting that submission Coker, JSC, who delivered the judgment of the 
court referred to the case of Bornu N. A. v. Audu Biu, appeal no. NEM/48A/68 of 3rd 
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September, 1969, (High Court Maiduguri) cited by the Attorney-General of North 
Central State and went on: 

"We are of course in agreement with the High Court in Bornu N. A. v. Audu Bin 
(supra) that the provisions of s. 116(2) are mandatory, but we do not consider that 
this characteristic makes the subsection incapable of being waived. An irregularity 
in the exercise of jurisdiction should not be confused with a total lack of 
jurisdiction: see observations generally on this point in Timitimi v. Amabebe (1953) 
14 W.A.C.A. at 374. 1t has long been settled in the High Court, or indeed in any court 
where pleadings are filed, that where it is intended to rely on a condition precedent 
then that condition precedent must be pleaded: see Halsbury's Laws of England 3rd 
ed., para. 28 at 18-19; andYassin v. Barclays Bank D.C.O. (1968) NMLR 380. It is not 
open to argument that if such condition precedent is not so pleaded the defendant 
would by the simple rules of pleadings be taken to have waived whatever rights he 
possesses in the subject matter: see Ngelegla v. Tribal Authority Nongowa Chiefdom 
(1953) 14 WACA at 327; Akwei v. Akwei (1943) 9 WACA 325 at p. 325 and Dismors v. 
Milton (1938) 3 All ER 763-763: 159 L.T. at 382-383, per Green, LJ. In the Upper Area 
Court where the present proceedings originated, pleadings are not filed or indeed 
required, and the crucial question is whether in such circumstances a defendant can 
be excused from raising the point in that court whilst at the same time preserving 
his right to raise it on appeal." (emphasis mine) 

In Katsina Local Authority v. Makudawa (supra) this court, clearly and without 
equivocation, decided, among other things, that: 

(i) provisions such as s. 116(2) prescribing pre-action notice are mandatory, 

(ii) non compliance with such mandatory provisions can be waived, 

(iii) non compliance with such provisions as in s. 116(2) is an irregularity in the 
exercise of jurisdiction which should not be  confused with a total lack of 
jurisdiction, 

(iv) non compliance with a condition precedent to the commencement of action 
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must be pleaded and

(v) failure to plead it amounts to a waiver. 

The submission made by counsel for the appellant in this appeal was substantially 
along the lines of the decision in Katsina Local Authority v. Makudawa (supra) while 
the respondents proffered substantially the same arguments which had been 
rejected by this court in that case. Counsel for the appellant further contended that 
by virtue of 0.25 r.6 of the Federal High Court (Civil Procedure) Rules, 1999 "an 
averment of the performance or occurrence of all conditions precedent necessary 
for the case of the plaintiff shall be implied in his pleadings", that the initial burden 
was not on the plaintiff but on the defendant to plead the absence of notice and that 
failure to comply with subsection does not nullify the action. He relied for these 
submissions on Yaskey v. The President, Councilors and Citizens of Freetown (1931) 1 
WACA 141; Eze v. Okechukwu (1998) 5 NWLR (Pt. 548) 43; Katsina Local Government 
Authority v. Makudawa (1971) 7 NSCC 119. Although the respondents put their case 
in their respective briefs in different words each of them focused on the 
consequence of failure to serve pre-action notice as affecting the competence of the 
action and the jurisdiction of the court. There is no dearth of authorities as to the 
consequence of failure to serve a pre-action notice when such is made a condition 
precedent for the commencement of a suit. A suit commenced in default of service 
of a pre-action notice is incompetent as against the party who ought to have been 
served with a pre-action notice provided such party challenges the competence of 
the suit. Some of the authorities cited by the respondents are Provisional Council 
Ogun State University & Anor. v. Iyabode Makinde (Mrs.) (1991) 2 NWLR (Pt. 175) 613; 
Gambari & Ors. v. Emir of Ilorin, Alhaji Sulu Gambari (1990) 5 NWLR (pt. 152) 572; 
Fumudoh & Anor. v. Aboro (1991) 9 NWLR (Pt. 214) 210; Madukolu v Nkemdilim 
(1962) 2 SCNLR 341, (1962) 1 All NLR 587; Umukoro  v. NPA (1997) 4 NWLR (pt. 502) 
656; Anambra State Govt. v. Nwankwo (1995) 9 NWLR (Pt. 418) 245; Nigerian Ports 
Plc. v. Ntiero (1998) 6 NWLR (Pt. 555) 640; Amadi v NNPC (2000) 10 NWLR (pt.674) 76, 
(2000) FWLR (Pt. 9) 1527. However, several of these cases are not of direct relevance 
to the question which arises in this appeal.

Gambari v. Emir of Ilorin, Alhaji Sulu Gambari (supra) was about the 
constitutionality of the requirement for deposit of money as a pre-condition to the 
commencement of chieftaincy proceedings; Anambra State v. Nwokoro (supra) was 
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about the consitutionality of requirement for pre-action notice; Fumudoh v. Aboro 
(supra) was about the consequence of failure to obtain required leave to appeal, 
such leave being an integral part of the appeal process; in Umukoro v. NPA (supra) 
as in NPA v. Ntiero (supra) the question was raised by the defence in the pleadings. 
These cases are not relevant to the question whether or not it is the plaintiff who 
should plead non compliance with the requirement of service of a pre-action notice.

       There seems to have been some confusion in the respondents' arguments, as 
well as in the approach of the court below, with regard to the issue of pre-action 
notice. Much stress has been placed on the argument that non compliance with 
provisions such as section 29(2) of the act leads to a question of jurisdiction which 
can be raised at any time and which if resolved against the appellant renders the 
entire proceedings a nullity. This rather mechanical approach to the issue which 
tends to ignore the distinction between jurisdictional incompetence which is evident 
on the face of the proceedings and one which is dependent on ascertainment of 
facts, leads to error. 

In my opinion, bearing the distinction in mind, appropriate guidelines could be 
fashioned out as follows: 

(i) Where on the face of the proceedings a superior court is competent, 
incompetence should not be presumed.

(ii) Where on the face of the proceedings the court is incompetent, the court should 
of itself take note of its own incompetence and decline to exercise jurisdiction, even 
if the question had not been raised by the parties. If it does not, the question of its 
incompetence can be raised at any stage of the proceedings because the fact of its 
incompetence will always remain on the face of the proceedings. 

(iii) Where the competence of the court is affected by evident procedural defect in 
the commencement of the proceedings and such defect is not dependent on 
ascertainment of facts, the court should regard such incompetence as arising ex 
facie. 

(iv) When the competence of the court is alleged to be affected by procedural defect 
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in the commencement of the proceedings and the defect is not evident but is 
dependent on ascertainment of facts the incompetence cannot be said to arise on 
the face of the proceedings. The issue of fact if properly raised by the party 
challenging the competence of the court should be tried first before the court makes 
a pronouncement on its own competence. 

(v) Where competence is presumed  because there is nothing on the face of the 
proceedings which reveals jurisdictional incompetence of the court, it is for the 
party who alleges the court's incompetence to raise the issue either in his statement 
of defence in proceedings commenced by writ or by affidavit in cases commenced 
by originating summons. 

(vi) A judgment given in proceedings which appear ex facie regular is valid. 

The proposition that incompetence of a superior court will not be presumed where 
nothing on the face of the proceedings shows any incompetence derives from the 
general principle that the general jurisdiction of a superior court is presumed. In 
Halsbury's Laws of England, Vol. 10, 4th Edition, para. 713, it was stated: 

"Prima facie, no matter is deemed to be beyond the jurisdiction of a superior court 
unless it is expressly shown to be so "

The rule of jurisdiction, as held by this court per Uwais, JSC, (as he then was) in 
Anakwenze v. Aneke & Ors (1985) 1 NWLR (Pt. 4) 771,778, (1985) 16 NSCC (Pt. 11) 
798,803 citing The Major of London v. Cox (1867) 2 L.R., H.L. 239 and Peacock v. Bell 
and Kendall (1867) 1 Wms. Saund. 101, is that nothing shall be intended to be out of 
the jurisdiction of a superior court but that which specially appears to be so. That an 
irregularity in the exercise of jurisdiction should not be confused with a total lack of 
jurisdiction which takes cognizance of the general meaning of the word 
"jurisdiction" as "the authority which a court has to decide matters that are litigated 
before it or take cognisance of matters presented in a formal way for its decision."

(See Halsbury's (op cit) para. 715). Procedure for invoking the jurisdiction of the 
court should not be confused with the authority of the court to decide matters which 
on the face of the proceedings have been properly presented in the formal way for 
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its decision and which are within its jurisdiction. In the Katsina Local Authority case 
(supra) this court held that it is not open to argument that if conditions precedent 
are not pleaded the defendant would be taken to have waived the rights he 
possesses in the subject matter, that is in regard to service of pre-action notice as a 
condition precedent to a right to complain about the competence of the suit. It has 
not been argued that this court should not now follow its previous decision. For my 
part, it is the preferred authority to follow, as have many academic writers. A party 
who challenges the competence of a court on the basis of certain facts  but fails to 
put in issue those facts, stands the risk of being precluded at a later stage when the 
proceedings have been brought to a final conclusion from reopening that issue of 
fact. In essence, as I understand it, that was the decision in Kwaa v. Kwakwa 3 WACA 
176.

     Service of a pre-action notice on the party intended to be sued pursuant to a 
statute is, at best, a procedural requirement and not an issue of substantive law on 
which the rights of the plaintiff depend. It is not an integral part of the process for 
initiating proceedings. A party who has served a pre-action notice is not obliged to 
commence proceedings at all or, barring any limitation period, to commence one 
within any time after the time prescribed for pre-action notices. That is why in 
section 29(2) of the act he is referred to as an "intending plaintiff". The argument 
that a pre-action notice forms part of the cause of action of the plaintiff is 
misconceived and untenable as it ignores the distinction between matters of 
substance and matters of procedure. Notwithstanding that, sometimes, the 
distinction between substance and procedure is blurred, it is generally accepted that 
matters (including facts) which define the rights and obligations of the parties in 
controversy are matters of substance defined by substantive law, whereas matters 
which are mere vehicles which assist the court or tribunal in going into matters in 
controversy or litigated before it are matters of procedure regulated by procedural 
law. Facts which constitute the cause of action are matters of substance and should 
be pleaded, whereas facts which relate to how a party is to invoke the jurisdiction of 
the court for a remedy pursuant to his cause of action is a matter of procedure 
outside the realms of pleadings. The distinction was stated thus in Halsbury's Laws 
of England, Vol. 8(1), 4th edition, para. 1066:
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"- - - - - generally speaking, it may be said that substantive rules give or define the 
right which it is sought to enforce and procedural rules govern the mode or 
machinery by which the right is enforced."

A plaintiff who has commenced an action which on the face of it is not incompetent 
is deemed to have invoked the presumed jurisdiction of the court. He does not need 
to plead what had already been presumed in his favour. On the other hand, a matter 
that impugns the presumed competence of the action should be raised by the 
opponent. 

In my judgment, Odunowo, J., fell into error when he held that  the plaintiff's 
supporting affidavit should have contained a statement that pre-action notice had 
been given. The court below also was in error in its conception of the issue when it 
said:

"- - - - - the main issue that clearly arises for - - - - consideration is whether the lower 
court could have exercised jurisdiction to hear the matter when the appellant has 
failed to satisfy the condition precedent to the institution of the action."

It was in error in determining the appeal on the footing that the appellant had failed 
to satisfy the condition precedent when the stage of proof had not been reached. 
Although the appellant had the burden of proof of service of a pre-action notice, that 
burden does not arise unless and until the fact of non compliance is alleged in the 
proper way and put in issue by the opponent. I resolve the second issue formulated 
by the appellant against the respondents and hold that the originating summons 
should not have been struck out on the ground that the appellant failed to show in 
the affidavit filed in support of the originating summons that it had complied with 
the act. 

The other issues can be disposed of more shortly. Did the other respondents other 
than FEPA have a standing to raise the question of non competence with section 
29(2) of the act?

FEPA which was represented by counsel at all material times in the proceedings in 
the Federal High Court did not raise any question of non compliance with section 
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29(2) of the act even though, as is evident, section 29(2) was for its benefit. What was 
prohibited was commencement of suit before the expiration of one month of service 
of a pre-action notice against FEPA and not against any of the other respondents. Up 
to the stage when the matter was raised by the other respondents FEPA, not having 
raised any question of the incompetence of the suit, must be deemed to have waived 
the privilege or protection conferred upon it by statute. That such waiver is possible 
has been decided by this court in the case of NPA v. Construzioni Generali F.C.S. & 
Anor. (1974) 9 NSCC 622. It stands to reason that the proper person to complain of a 
breach of the prohibition was FEPA for whose protection the provisions were made 
and which can claim a right not to be subjected to the jurisdiction of the court in a 
suit commenced in breach of the prohibition. The trial court and the court below in 
my opinion veered from the correct path into a consideration of breach of section 
29(2) of  the act as a jurisdiction issue which affected the competence of the suit not 
only as against FEPA but against other parties. Those other parties, not being 
protected by the provisions of section 29(2) of the act, cannot claim that they were 
not subject to the jurisdiction of the court. Several cases have been cited in support 
of the respondents' position. Some of them are NPA v. Construzioni Generali Farsura 
Cogefar SPA & Anor. (1974) 1 All NLR (pt.11) 463, (1974) 12 SC 81;Ngelegla v. Tribal 
Authority Nongowa Chiefdom (1953) 14 WACA 325; Skenconsult (Nig.) Ltd. v. Ukey 
(1981) 1 SC 6, (1981) NSCC 1; and Shomolu L. G. C. v.Agbede (1996) 4 NWLR (pt. 441) 
174. In so far as any of these cases may have decided that where there is non 
compliance with the condition precedent for commencing a suit the court will 
decline to entertain the suit against the person who ought to have been served with 
a pre-action notice, the authority of those decisions are undoubted. However, the 
courts have not always put the denial of jurisdiction by reason of breach of such 
prohibition as high as amounting to a total absence of jurisdiction on the face of the 
proceedings as the respondents would want to put it. In the case of Ngelegla v. Tribal 
Authority Nongowa Chiefdom (1953) 14 WACA 325, the West African Court of Appeal 
in relation to section 19(2) of Tribunal Authority Ordinance (Cap. 245 Laws of the 
Gold Coast) which was in pari materia with section 29(2) of the act at p. 327:-

"The language of section 19(2) of Cap. 245 is imperative and would appear to debar a 
court from entertaining a suit instituted without compliance with its provisions. The 
object of notice is to give the defendant breathing time so as to enable him 
determine whether he should make reparation to plaintiff." 
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Then, as to the responsibility of the defendant to plead non compliance with 
condition precedent and consequence of failing to raise that special defence, it went 
to say:-

"In this case the defendants have not pleaded that this condition precedent to action 
has not been performed. There is nothing to prevent the defendant from waiving 
the notice or from being estopped by his conduct from pleading the want of it at the 
trial. On consideration, the point appears to me to be expressly governed by order 
16, rule 10. As it was not contested by the defence filed it must be implied that the 
requisite notice was given, and I would further hold, on the authority of Yaskey v. 
The President of Freetown (1 WACA 141), that the defence of want of notice is a 
special defence which must be especially pleaded to entitle the defendants to the 
benefit of the section." (Emphasis mine)

Order 16 rule 10 is in the same terms as O. 25, r 6 of the Federal High Court (Civil 
Procedure) Rules, 1999. In my view the proper approach is found in the principle of 
law stated in Halsbury's Laws of England (4th Ed.) Vol. 10, para. 718, as follows:- 

"Where the court has jurisdiction over the particular subject matter of the action or 
the paricular parties and the only objection is whether, in the circumstances of the 
case, the court ought to exercise jurisdiction, the parties may agree to give 
jurisdiction in their particular case; or a defendant by entering an appearance 
without protest, or by taking any steps in the action, may waive his right to object to 
the court taking cognizance of the proceedings."

A pre-action notice which is for the benefit of the person or agency on whom or on 
which it should be served is not to be equated with processes that are an integral 
part of the proceedings initiating process. As have been said in a number of 
authorities its purpose is to enable that person or agency to decide what to do in the 
matter, to negotiate or reach a compromise or have another hard look at the matter 
in relation to the issues and decide whether it is more expedient to submit to 
jurisdiction and have a pronouncement on the point in controversy. The law is clear 
that conditions imposed for the benefit only of a particular person or class of 
persons can be dispensed with. In Graham v. Ingleby (1848) 1 Exch. 651, 
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657 Alderson, said:

"It is evident, that a party who has the benefit given him by statute may waive it if 
he thinks fit."

The view was expressed in a passage in Craies on Statute Law, 7th edition, at page 
269 thus:

"If the object of a statute is not one of general policy, or if the thing which is being 
done will benefit only a particular person or class of persons, then the conditions 
prescribed by the statute are not considered indispensable. This rule is expressed by 
the maxim of law, quilibet potest renuntiare juri pro se introducto. As a general 
rule, the conditions imposed by statutes which authorize legal proceedings are 
treated as being indispensable to giving the court jurisdiction. But if it appears that 
the statutory conditions were inserted by the legislature simply for the security or 
benefit of the parties to the action themselves, and that no public interests are 
involved, such conditions will not be considered indispensable, and either party 
may waive them without affecting the jurisdiction of the court."

The words 'Quilibet potest renunciare juri pro se introducto' mean that "An 
individual may renounce a law made for his special benefit". It was added as foot 
note to the passage quoted above that "the words 'pro se' were introduced into the 
maxim to show that no man can renounce a right of which his duty to the public, or 
the claims of society forbid the renunciation." The right to be served with a 
pre-action notice does not fall within the category of rights which cannot be waived.

I come to the conclusion that FEPA could waive the right to be served with a 
pre-action notice. I also hold without hesitation that it was FEPA for whose benefit 
section 29(2) of the act is made and which could decide in relation to the purpose of 
the subsection whether it was expedient or not to submit to the jurisdiction of the 
court in the particular instance that could have raised the issue of non compliance 
with section 29(2). It will hardly be a satisfactory state of affairs were a person on 
whom pre-action notice should be served to have waived the protection of the act 
and submit to the jurisdiction of the court, another party on whom service was not 
required is allowed to raise the issue of non compliance. I hold that the first issue 
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must be resolved in favour of the appellant. 

The third issue is whether, even if the action had been incompetent against FEPA on 
the ground of non compliance with section 29(2) of the act, the consequence that 
should follow was the striking out of the entire suit as disclosing no reasonable 
cause of action. Odunowo, J., struck out the action because he was of the view that 
"once the 2nd defendant (FEPA) is struck out there is nothing left in the suit because 
the real object of the declaratory action is directed at the 2nd defendant, it being 
remembered that the 4th defendants are merely nominal parties so that the order 
made by the court shall  be binding on them. That is why the issue of the pre-action 
notice goes to the root of the action." Agreeing with this view the court below held 
(per Galadima, JCA) that in the absence of the 2nd respondent (FEPA) no reasonable 
cause of action was disclosed. Any party whose interest will be directly affected if a 
relief claimed in the action were granted is a proper party to a suit. Once the 
allegations in the pleadings show a real controversy that were capable of leading to 
the grant of a relief, the pleading cannot be rightly said to disclose no reasonable 
cause of action. The weakness of the plaintiff's case is not a relevant consideration 
when the question is whether or not the statement of claim had disclosed a 
reasonable cause of action.

      In this case the whole suit is about the status of a report made by the 2nd 
respondent FEPA and the effect it may have as between the appellant on the one 
hand and the 1st respondent and the 4th set of respondents on the other in their 
several claims against the appellant. If the report, as claimed by the appellant, is 
conclusive as to what it decided and the findings and conclusions in the report are 
binding on those respondents there is no doubt that their claims against the 
appellant will be materially affected. In these circumstances it is hard to see how 
those respondents can rightly be described as "nominal defendants." If anything, 
there does not seem to be any controversy disclosed in the affidavit in support of the 
originating summons between the 2nd respondent (FEPA) and the appellant as to 
FEPA's powers and the status claimed by the appellant for its report. The 
consequential and injunctive relief claimed by the appellant, predicated as they 
were on the first three declaratory reliefs being made in its favour, was directed at 
the 1st respondent and the 4th set of respondents. In my opinion the suit could well 
have proceeded against the other defendants even if FEPA, against which 
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declaration was sought conjunctively and alternatively to the 3rd respondent, had 
been struck out as a party to the suit. FEPA needed not have been a party to the 
action for the matter in controversy between the appellant and the other parties to 
be determined, particularly when the questions that arose were purely of law and of 
interpretation of the relevant statutes. 

The trial Judge was in error in holding that the suit was incompetent as against the 
2nd respondent. Even if he had been right, I am of the view that he had been hasty 
in striking out the entire suit  instead of striking out the 2nd respondent. The court 
below was in error in holding that in the absence of FEPA no reasonable cause of 
action was disclosed. For the reasons I have stated this appeal succeeds. I allow the 
appeal and set aside the decision of the Federal High Court striking out the 
originating summons. I order that the matter be remitted to the Federal High Court 
for it to be dealt with as may be appropriate. The appellant is entitled to costs of the 
appeal in the Court of Appeal and of the appeal in this court. I award N5,000 to the 
appellant against the set of 4th respondents for whom there was appearance in the 
court below and N10,000 to the appellant against each set of 4th respondents who 
filed briefs of argument in this court. 

CIVIL WEEK 15: JUDGEMENT

B.A. SHITTA-BEY v. ATTORNEY GENERAL OF THE FEDERATION & ANOR.

CITATION: (1998) LPELR-3055(SC)

ONU, J.S.C (Delivering the Leading Judgment): The appeal herein which concerns the 
ouster of jurisdiction of courts under a Decree of the Federal Military Government 
of Nigeria is against the judgment of the Court of Appeal holden in Lagos and 
delivered on the 10th day of May, 1991 (Coram: Babalakin, J.CA. as he then was and 
concurred in by Awogu and Kalgo. JJ.C.A.) 

The genesis of the appeal is that the appellant as plaintiff had sued the respondents 
then defendants, in the High Court of Lagos State presided over by Segun, J. The 
claim therein was succinctly for a declaration that the decision of the respondents to 
retire him (appellant) from the federal civil service of Nigeria (with the letter issuing 
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forth from 2nd respondent) Ref. No. FC 0017/Vol. VIII/969 of 14th January. 1986 
(Exhibit B) which was preceded by an earlier one from the President and 
Commander-in-Chief of the Armed Forces - Exhibit A to 2nd respondent) notice of 
which was given in the statement of defence, was irregular, illegal, null and void.

By a notice of preliminary objection, the respondents contended that the trial court 
lacked jurisdiction to hear the appellant's claim. The High Court in a considered 
ruling dismissed their objection as lacking in merit. Whereof, the respondents being 
aggrieved, appealed to the Court of Appeal (hereinafter referred to as the court 
below) which in a well considered judgment, allowed the appeal. It is against the 
latter judgment that the appellant has now appealed to this court on nine grounds 
contained in a notice of appeal dated 29th July, 1991.

Briefly stated, the facts of the case as proffered by the appellant, are that he was first 
appointed to the post of a Crown Counsel in 1961; that he had earned series of 
promotions in his civil service career as State Counsel Grade 1 in 1964; Senior State 
Counsel in 1966; Principal State Counsel in 1970; Legal Adviser in 1972 and Director 
on Salary Grade Level 16 by 1977. Thereafter, said he, he was promoted to the rank 
of Acting Director of Public Prosecutions of the Federation in November, 1985 - a 
post he held until by Exhibit B, he was abruptly retired from service. The appellant 
pleaded in his statement of claim to the effect that he wrote two letters to the 2nd 
respondent, both to which he received no response despite the failure in all his 
attempts at personal calls at its office. He finally averred in the penultimate 
paragraphs 19 to 21 of statement of claim thus:

"19. The plaintiff will also contend at the trial that the purported premature 
retirement from service was conceived and executed in very bad faith so as to 
frustrate the plaintiff's acting appointment as the Director of Public Prosecutions of 
the Federation from being substantively confirmed by the Federal Civil Service 
Commission, the second defendant.

20. The plaintiff will contend that the purported premature retirement from the 
Federal Civil Service was misconceived by the perpetrators of the action which is 
illegal, unjustifiable, unfair and totally indefensible.
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21. Whereof the plaintiff claims as per his writ of summons." 

After the respondents had categorically denied in their entirety paragraphs 
1,3,6,9,12,13,14,15,16,17,18,19,20 and 21 of statement of claim, they averred in 
paragraphs 8-10 of the statement of defence as follows: 

"8. The defendants will further contend that the retirement of the plaintiff by the 
appropriate authority as stated in paragraph 7 above was in turn conveyed to the 
plaintiff by a letter dated 14th January, 1986 from the Federal Civil Service 
Commission. The defendants will rely on this letter and all other relevant 
documents at the trial of the action.

9. In answer to the claim or declarations sought by the plaintiff, the defendants will 
raise by way of preliminary objection on point of law on or before the trial, the 
following issues:-

(i) The court has no jurisdiction to entertain this suit by virtue of the provisions of 
section 3 of the Public Officers (Special Provisions) Decree 1984 No. 17.

(ii) The defendant in addition to the above will further contend that by virtue of the 
provisions of section 5 of the Constitution (Suspension and Modification) Decree 
1984 No.1 as amended, this action is void and it shall be so declared. 

By virtue of the provision of Decree No. 13 Federal Military Government (Supremacy 
and Enforcement of Powers) Decree 1984, no decision of any court will avail the 
plaintiff. 

10. Whereof the defendants contend that the plaintiffs action is frivolous, vexatious, 
speculative and an abuse of the court's process and should be dismissed with 
substantial cost."

Acting pursuant to the rules of this court, the parties filed and exchanged briefs of 
argument. While the appellant in his brief argued (contrary to the rules governing 
brief-writing) the grounds, the respondents in their brief submitted two issues as 
arising for the determination of this court. The argument by the appellant of the 
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grounds of appeal is wrong. Since the art of brief-writing has been in practice in this 
court for upwards of two decades, issues and not grounds should be argued. 

It has been stated times without number that issues should be formulated in general 
practical terms and tailored to the real issues in controversy in the case. Such issues 
or questions for determination, it has also been stressed in several decisions of this 
court, must of necessity be limited by, circumscribed and fall within the scope of the 
grounds of appeal, See Nwosu v. Imo State Environmental Sanitation Authority (1990) 
2 NWLR (Pt. 135) 688 at 714 A-B; Adelaja v. Fanoiki & Anor. (1990) 2 NWLR (Pt. 131) 
137 at 148; Momodu v.Momoh (1991) 1 NWLR (Pt. 169) 608 and Onifade v. Olayiwola 
(1990) 7 NWLR (Pt. 161) 130 at 157. The above proposition is complemented by 
another which states that in framing issues for determination the proper procedure 
is to argue issues (not grounds) and show how they relate to the grounds of appeal 
vide Chinweze v. Masi (1989) 1NWLR (Pt. 97) 254 and Oyebade v. Ajayi (1993) 1 
NWLR (Pt. 269) 313. (Parenthesis are supplied by me).

Hence, as this court had occasion to poignantly point out in Macaulay v. NAL 
Merchant Bank Ltd. (1990) 4 NWLR (Pt. 144) 283 at 421 in framing issues for 
determination the proper procedure is to argue issues and show how they relate to 
the grounds ...." See also Agu v. Ikewibe (1991) 3 NWLR (Pt. 180) 385. Irrespective of 
what the rules of court enjoin, on 18th May, 1998 when this appeal came up for 
hearing before us, the appellant relied on his brief by indicating that he would argue 
these nine grounds of appeal as contained in his brief of argument.

The learned Senior State Counsel for her part and on behalf of the respondents, 
adopted her brief in which, rightly in my view, she identified two issues as arising 
for determination, to wit:

1. Whether the Court of Appeal was right in holding that the jurisdiction of the trial 
court to entertain this matter was properly ousted by the provisions of section 3(3) 
of Decree No. 17 of 1984. 

2. Whether the Court of Appeal was properly constituted while determining this 
matter."
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I take the view that the nine grounds framed by the appellant to attack the decision 
of the court below, were they to have been contracted into issues, would clearly and 
undoubtedly have overlapped and/or been concomitant with the respondents' two 
issues set out above, with issue 1 covering grounds 1 to 8 and issue 2, ground 9 
respectively.

All told, I deem these two issue as more precise and indeed enough to dispose of the 
matters in controversy in this appeal. I accordingly adopt the two respondents' 
issues in my consideration of this appeal, the gravamen of whose complaint is 
pivoted on the purported retirement of the appellant from his civil service post for 
just or no just cause and which can, in my opinion, be decided on that single issue of 
whether such removal is illegal, unjustifiable, unfair and totally indefensible. Such 
issue in my firm view, is that epitomised in the respondents' issue No.1 and not that 
in all or any of the eight grounds (1-8) of appeal which are unduly repetitive and 
prolix. Equally, my opinion is that appellant's ground 9 covers the respondents' 
issue 2 which is adequate to dispose of the matter in controversy raised therein. This 
is why in my consideration of this appeal, I do not hesitate for a moment in adopting 
the respondents' issues 1 and 2 to aid me in my consideration of the appeal. 

Before going into the merits of this appeal, however, I deem it pertinent, firstly, to 
consider albeit briefly, the issue of jurisdiction. As decided by this court in Obikoya 
v. Registrar of Companies & Anor (1975) 4 SC 31 at 34/35. 

" ..... the existence or absence of jurisdiction in the court of trial goes to the root of 
the matter so as to sustain or nullify the trial judge's decision or order in respect of 
the relevant subject-matter".

See also Ezomo v. Oyakhire(1985) 2 SC 260;(1985) 1 NWLR (Pt.2) 195 and Nwafia v. 
Ububa (1966) NMLR 219 at 221.

The question of jurisdiction can be raised at any time or stage in the proceedings or 
on appeal as a substantive point of law. (See Bronik Motors Ltd & Anor v. Wema 
Bank Ltd. (1983) 1 SCNLR 296;(1985) 6 NCLR 1; (1983) 6 SC. 158 at 273 and Onyema v. 
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Oputa (1987) 3 NWLR (Pt. 60) 259, being mindful of the fact that any defect in 
jurisdiction is fatal to the whole proceedings and the-judgment obtained thereby is a 
nullity. See Gabriel Madukolu v. Johnson Nkemdilim (1962) 1 All NLR (Pt. 4) 
587;(1962) 2 SCNLR 341. Thus, stressing the importance of jurisdiction, Bello CJN said 
in Utih & ors v. Onoyivwe & others (1991) 1 NWLR (Pt. 166) 166:-

"Moreover, jurisdiction is blood that gives life to the survival of an action in a court 
of law and without jurisdiction, the action will be like an animal that has been 
drained of its blood. It will cease to have life and any attempt to resuscitate it 
without infusing blood into it would be an abortive exercise."

Obaseki, J.S.C. in Western Steel Works Ltd v. Iron & Steel Workers Union (1986) 3 
NWLR (Pt. 30) 617 at 625 had this to say:

"Whenever the question of jurisdiction of any court is raised, it is a question that 
touches the competence of the court that is raised. It does not raise any issue 
touching the rights of the parties in the subject matter of the litigation or dispute. 
Indeed, in our jurisprudence, only a court of competent jurisdiction can adjudicate 
on issues touching the rights of the parties. A court that has no jurisdiction to 
entertain the matter before it cannot exercise judicial powers in respect of that 
matter, Any such exercise is a nullity and the proceedings and judgment as a result 
of that exercise are all null and void ...."

See also Timitimi  v. Amabebe & Ors 14 WACA 374 and Teliat A.O. Sule v. Nigerian 
Cotton Board (1985) 2 NWLR (Pt. 5) 17 at 36 for the proposition that if a court has no 
jurisdiction to hear a matter any step taken in relation to the matter is void.

Thus, as decided by this court in Mrs. Victoria Okotie-Eboh v. Adolo Okotie Eboh 
(1986) 1 SC 479;( 1986) 1 NWLR (Pt. 16) 264 jurisdiction cannot be acquired by 
consent of parties nor can it be enlarged by estoppel. 

Having examined the principles concerning jurisdiction - when to raise it, its 
strategic importance in proceedings before the courts and its effect when raised, the 
two issues I had hereinbefore indicated, I will consider them in their order of 
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sequence as follows:-

ISSUE NO.1.

On 18th May, 1998 when this appeal came up for hearing the appellant appearing 
for himself and learned Senior State Counsel (Mrs Onuogu) for the respondents both 
adopted and elaborated on their respective briefs. The appellant in addition, applied 
and was granted leave to tender a certified true copy of proceedings in suit No. 
CA/L/137/89 before the Court of Appeal dated 10th May, 1991 and it was received as 
Exhibit SC 1.

The question posed in issue 1 (which is similar to issue 1 raised in the court below 
and resolved against the appellant) is, whether the court below was right in holding 
that the jurisdiction of the court to entertain the appellant's action was properly 
ousted by the provisions of section 3(3) of the Public Officers (Special Provisions) 
Decree No. 17. I shall in the rest of this judgment refer to the latter Decree as Decree 
No. 17 of 1984 simpliciter.

Now. section 3(3) of Decree No. 17 provides:

"(3) No civil proceedings shall lie or be instituted in any court for or on account of or 
in respect of any act, matter or thing done or purported to be done by any person 
under this act and if any such proceedings have been or are instituted before, on or 
after the making of this Act, the proceedings shall abate, be discharged and made 
void" 

For the jurisdiction of the trial court to be said to have been properly ousted in this 
case, the appellant must have been retired by the appropriate authority and his 
retirement must fall within the provision of Decree No. 17(ibid). Who, one may then 
ask, is the appropriate authority? The term appropriate authority has been defined 
in a number of judicial decisions of this court as well as in Decree No. 17 of 1984. 
Section 4(2) of Decree 17 states:

"In the operation of this Decree, the appropriate authority -

(i) in respect of any office which was held for the purposes of any state shall be the 
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Military Governor of that state or any person authorised by him; and 

(ii) in any other case, shall be the Head of the Federal Military Government or any 
person authorised by him or the Supreme Military Council." 

It is common ground that prior to his retirement, the appellant was director (Acting 
Director of Public Prosecutions to be precise) in the Federal Ministry of Justice. 
Section 4(2) (ii) above therefore properly or appropriately applies to him, having 
served in an office which he held under the aegis of the Federal Government. And as 
to who is or is not an appropriate authority two decisions of this court clearly 
illustrate this, namely:

(i) In Wilson v. Attorney General of Bendel State (1985) 1 NWLR (Pt. 4) 572, a case of 
unlawful dismissal in which the single issue was whether in purporting to dismiss 
the appellant, the Civil Service Commission is an "appropriate authority" by the 
combined effect of the provisions of Act No. 37 of 1968, Act No. 10 of 1976 and Act 
No. 18 of 1977, which oust the jurisdiction of the court to inquire into the validity of 
the purported dismissal, this court held inter alia:

"The appropriate authority" - which means either the Military Governor himself or 
any other person whom he has clearly and specifically authorised to act in that 
behalf."

The above decision was upheld in another unanimous judgment of this court in 
Garba v. Federal Civil Service Commission (1988) 1 NWLR (Pt.71) 449, where it was 
held that:

"Even if the action of the respondents had come within the period of operation of 
the Decree and within the act protected by the Decree, the respondents not coming 
within the definition of 'appropriate authority' cannot avail themselves of the 
protection of the Decree: Wilson v. A.G. of Bendel State (1985) 1 NWLR (Pt. 4) 572 
applied."

Although the above two cases dealt with offices undoubtedly held under a State 
Government, the definition is unquestionably applicable to an office held under the 
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Federal Government where the appropriate authority accordingly becomes the 
Head of Federal Military Government (President) or Head of State or any person 
authorised by him or the Supreme Military Council (later Armed Forces Ruling 
Council) vide Section 4(2) (ii) of Decree No. 17 of 1984 (ibid). The appropriate 
authority to retire the appellant therefore is, in my opinion, the Federal Military 
Government personified in the Head of State who, before he could be said to have 
acted properly, must be doing so in respect of a public officer. For the retirement of 
the appellant to be said to be proper, his designation must fall within the definition 
of a public officer. In this regard, section 4(1) of Decree No. 17 of 1984 stipulates:

"In this Decree, 'public officer' means any person who holds or has held any office 
on or after 31st December, 1983 in – 

(a) the public service of the Federation or of a State within the meaning assigned 
thereto by section 277(1) of the Constitution of the Federal Republic of Nigeria, 
1979." 
The Constitution of the Federal Republic of Nigeria (hereinafter referred to as the 
1979 Constitution) defines public service in section 277 as "The service of the 
Federation in any capacity in respect of the Government of the Federation." 

See also section 18(1)(b) of the Interpretation Act, 1964 where the term "public 
officer" is defined to mean "a member of the public service of the Federation within 
the meaning of the Constitution of the Federal Republic of Nigeria or of the public 
service of a State."

From the foregoing, the appellant having been shown to have held office as a 
Director in the Federal Ministry of Justice until he was retired on the 14th day of 
January, 1986 by the receipt of the letter written to him, to wit: Exhibit B by the 2nd 
respondent, comes within the definition of a public officer under Decree No. 17 in 
section 1(1) as well as under the 1979 Constitution. See F.S. Uwaifo v. Attorney 
General of Bendel State (1982) 7SC 124;( 1983) 4 NCLR 1. For purposes of clarity, 
Exhibit 'B' is couched in the following terms:

"Retirement in the Public Interest

1. I write to convey to you Government's decision to retire you from the service in 
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the public interest with effect from the 14th January, 1986.

2. I also wish to take this opportunity to thank you for the service you rendered to 
the federal civil service and to wish you prosperity in all your endeavours in your 
retirement.

3. It is usual on such an occasion to remind you to please hand over all Government 
property in your possession.

Yours faithfully,

(Sgd) S.B. Agodo

Permanent Secretary."

Be it noted that Exhibit 'B' above was written by the 2nd respondent to the appellant 
after 2nd respondent's Chairman had received a letter (Exhibit' A") from the 
Secretary to the Federal Military Government. Exhibit' A' which the appellant had 
argued strenously does not constitute admissible evidence set out in full, showeth:

"Cabinet Office

P.M.B. 1257 Lagos.

10th January, 1986.

Secretary to the Federal Government

Ref No S.F.M. G. 39/S.1/Vol. iv 1257

Alhaji Bagudu Shettima,

Chairman,

Federal Civil Service Commission,

Federal Secretariat, Phase II,

Ikoyi.
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Retirement in the Public Interest

The President, Commander-in-Chief of the Armed Forces, Major General Ibrahim 
Babangida C.F.R., has directed that the following officers be retired from the service 
in the public interest with immediate effect:-

1. I.I Iyeyemi, Accountant-General, Federal Ministry of Finance.

2. C.C.E. Ugbodaga, Administrative Officer 1 Ministry of Industries.

3. B.A. Shitta-Bey, Director, Federal Ministry of Justice.

4. A. Ahmadu, Director of Prisons, Ministry of Internal Affairs.

Sgd (GAE. Longe C.F.R)

Secretary to the Federal

Military Government."

It is crystal clear that appellant's retirement contained in item 3 of Exhibit 'A' above 
was a direct act of the President who himself was the appropriate authority 
empowered to retire under Decree No. 17 of 1984. True it is that it was the Secretary 
to the Federal Military Government that signed it and not the Head of the Head of 
the Federal Military Government himself. The reason for this cannot albeit be far- 
fetched since section 6(3) of the Constitution (Suspension and Modification) Decree, 
1984 provides: 

"The executive authority of the Federal Republic of Nigeria may be exercised by the 
Federal Military Government whether direct or through persons or authorities 
subordinate to him."

Also section 12(1) of the same Decree (ibid) provides:-

"The Head of the Federal Military Government may, subject to such conditions as he 
may think fit delegate any function conferred on him by any law (including the 
Constitution of the Federal Republic of Nigeria 1979) to the Federal Executive 
Councilor to any other authority in Nigeria, provided that this subsection shall not 
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apply to the function of signing Decrees."

As this court (per Nnaemeka-Agu, J.S.C.) in Nwosu v. Imo State Environmental 
Sanitation Authority (1990)( supra) at page 719 in respect of a State Military 
Governor, stated:-

"Howbeit section 6(9) of the Constitution (Suspension and Modification) Decree No.1 
of 1984 gave a constitutional stamp to the power of a Military Governor to perform 
his executive functions either directly or through persons or authorities subordinate 
to him. It provides......... " 

Earlier on in his judgment, the learned Justice at page 718 of the report said:-

"Part of the argument on behalf of the appellant suggests that the letter of his 
dismissal from the service ought to have been signed by the Military Governor of the 
State himself. I think this line of argument has ignored a fundamental principle of 
law which is represented by the maxim: qui facit per alium facit perse. It was 
expressed in CO Littleton 258(a) thus: Qui per alium facit per seipsum facere videtur 
(he who does an act through another is deemed in law to do it himself)"

Be it noted that the above maxim has been applied in the execution of many official 
acts and directives, particularly by high functionaries of government. Thus, the 
learned author Wade, in his book: Administrative Law, 3rd Edition, page 67 said:

"Although therefore the courts are strict in requiring that statutory power shall be 
exercised by persons on whom it is conferred any by no one else, they make liberal 
allowance for the working of the official hierarchy least so far as it operates within 
the sphere of responsibility of the Minister." 

It would be unrealistic to imagine that the Minister would enjoy this power of acting 
through officials in his Ministry but that a Governor or (administrator) would 
not."(Parenthesis mine). It follows therefore, in my opinion, that it is even more 
unrealistic or absurd to imagine that the President and Commander-in-Chief of the 
Armed forces cannot enjoy the privilege of having his documents signed by his 
Secretary. For instance, the appellant in his brief made heavy weather about the 
need to have admissible evidence in order to resolve the so-called conflicting claims 
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as to who directed the retirement of the appellant. As has been amply demonstrated 
earlier on, there is no doubt that the President directed the retirement of the 
appellant from the contents of Exhibit A. As Nnaemeka-Agu, J.S.C. stated the law in 
Nwosu v. Imo State Environmental Authority (supra) at page 718:

"Evidence by affidavit is, it must be noted, a form of evidence. It is entitled to be 
given weight where there is no conflict, after the conflict has been resolved from 
appropriate oral or documentary evidence."

In which case, documents attached to an affidavit as in the instant case, constitute 
admissible evidence. In view of the above pronouncement, I am of the firm view 
that the appellant cannot be right in thinking that inspite of the unequivocal 
statements made in each of Exhibits 'A' and 'B', particularly Exhibit A, there is still 
need to have admissible evidence.

The appellant further argued that his retirement did not fall within the provisions of 
Decree No. 17 of 1984 since he did not fall within the category of officers specified in 
section 1(1) thereof who can be removed by the appropriate authority. A cursory 
look at the title of the Decree depicts it as stating 'Public Officers (Special Provisions) 
Decree, 1984'. As the title suggests, it applies to all public officers, in which case, any 
public officer could be removed under the Decree. The law, as it stands now 
therefore, admits of two ways of removing public officers - firstly through the 
normal civil service method or through Decree No. 17 of 1984.

As Nnaemeka-Agu, J.S.C. had occasion to explain in clearer and unambiguous 
language in Nwosu's case (supra) at page 725:

" .... dismissal and other disciplinary actions against civil and public officers are not 
a normal function of a Military Governor and Chief Executive of a State, but of such 
bodies as the Civil Service Commission and the heads of different parastatals. Decree 
No.17 of 1984 conferred a special and unusual power on a Military Governor to 
dismiss public officers. It was promulgated on the 27th of June, 1984 and makes a 
special provision in section 1(2) (a) and (b) whereby persons dismissed, terminated 
or retired by or at the direction of the Military Governor between December, 31, 
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1983 and the date of the promulgation of the Decree would be deemed to have been 
duly dealt with under the Decree. In the circumstance, I believe it would be 
unreasonable ... to hold that persons similarly dealt with since the promulgation of 
the Decree cannot be deemed to have been dealt with under the Decree simply 
because no section of the Decree was quoted in the letter of dismissal. I do not so 
hold."

The appellant's contention that Decree No. 17 of 1984 does not give anybody 
arbitrary powers to remove public officers overlooks the fact that the Decree invests 
in the Head of the Federal Military Government as appropriate authority with 
special powers to carry out this function. Although such powers have been said to be 
drastic and unpopular, in the words of Nnameka-Agu, J.S.C. in Nwosu's case (supra), 
there is "no escape route". If it is remembered that the Armed Forces  Ruling 
Council, the maker of the legislation, is not a parliament and never pretended to be 
so, no matter how one construes the Decree, effect must be given to its provisions. 
Indeed, Decree No.17 of 1984 spells out clearly what types of facts are covered by it. 
For instance, section 1(1) of the Decree provides:

"The appropriate authority may at any time after 31st December, 1983 –

(i) dismiss or remove the public officer summarily from his office: or 

(ii) retire or require the public officer to compulsorily retire  from the relevant 
public service."

In the case in hand, the act complained of by the appellant is his retirement by the 
appropriate authority which is well covered by sub-section (ii) of section 1 of Decree 
No. 17 (ibid). The appellant has argued in his brief that any act of the appropriate 
authority outside 31st December, 1983 and 27th June, 1984 when Decree No. 17 of 
1984 was promulgated, is not automatically accepted to have been done under the 
Decree. There must be admissible evidence, he contends, to prove that the 
appropriate authority acted under the Decree. With due respect, the appellant's 
argument is based on a misinterpretation of section 1(2) of the Decree whose 
purport is to give it retrospective effect. While under our law there is a presumption 
against retrospectivity - see Adegbenro v. Akintola (1963) 1 All NLR 299;(1963) 2 
SCNLR 216 at 301-302; Adeshina v. Lemonu & ors (1965) 1 ALL NLR 233 and The Swiss 
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Air Tranpsort Co. Ltd v. The African Continental Bank Ltd. (1971) 1 All NLR 37 at 45 
and 46 -where, as in the instant case, a retrospective operation to Decree No. 17 of 
1984 was clearly intended and spelt out, that legislation will not be declared 
incompetent vide Ugwuh v. Attorney-General East Central State (1975) 6 SC 13 and 
Ojokolobo v. Alamu (1987) 3 NWLR (Pt. 61) 377 at 404. Indeed, in the case in hand, 
the retrospectivity propounded would appear clearly not to affect the pending 
proceedings before the law courts. See Uwaifo v. A.G. Bendel State (supra) and Eyesan 
v. Sanusi (1984) 1 SCNLR 353;(1984) 4 SC 115 at page 137. There is therefore no 
requirement under this Decree that any act done by the appropriate authority 
outside 31st December, 1983 and 27th June, 1984 must be proved. Decree No. 17 of 
1984 is still a subsisting legislation; it was in existence at the time the appellant was 
retired in 1986; it is yet to be repealed and its existence must therefore be judicially 
noticed by all courts vide Section 74(1) (a) and (b) of the Evidence Act, Cap 112 Laws 
of the Federation of Nigeria, 1990. See also Adetipe v. Amodu (1969) 1 NMLR 62 at 
page 67 and Benson v. Ashiru (1967) 1 All NLR 184 at 185.

In both Exhibits A and B, it is unambiguously stated that the appellant's retirement 
is in the public interest and this brings it under section 1(1) (d) of Decree No.17 (ibid) 
which provides:

"The general conduct of a public officer in relation to the performance of his duties 
has been such that his further or continued employment in the relevant service 
would not be in the public interest." 

The appropriate authority is not required by the Decree to state the reasons for his 
decision to retire a public officer under any of the sub-sections of the Decree. The 
reason for his action is personal and therefore subjective. Although, admittedly, it is 
desirable to state the reason for the decision of the appropriate authority to act 
under the Decree, the Decree makes no such requirement imperative. As 
Nnaemeka-Agu, J.S.C. in the Nwosu case (supra) puts it, what is necessary is that the 
appropriate authority "should be satisfied from materials placed before him that he 
should act". Nor by the demands of the Decree, is the appropriate authority required 
to set up a panel to examine the case. It is for this reason that the case in hand is 
distinguishable from the cases of Wilson v. Attorney General of Bendel State (supra); 
Garba v. Federal Civil Service Commission (supra) and Anya v. Iyayi (1988) 3 NWLR 
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(Pt. 82) 359. In none of the above cases was the retirement in question that of the 
appropriate authority. In the present case which is on all fours with Nwosu's case 
(supra), the retirement was the act of the appropriate authority and the provisions 
of section 3(3) of Decree No.17 of 1984 properly and effectively oust the jurisdiction 
of the trial court and I so hold.

Issue 1 is accordingly resolved against the appellant.

ISSUE NO.2

The appellant's grouse in issue 2 is whether the court below was properly 
constituted while determining this matter. He first of all pointed out how it is the 
appointment or Babalakin, J.C.A. to the Supreme Court that vitiated the record. This 
court promptly drew his attention to page 136 of the record which for its brevity 
and shortness I set out hereunder as follows:-

"CA/L/137/89

BOLARINWA OYEGOKE BABALAKIN, J.C.A

I agree.

(SGD)

B.O. BABALAKIN 

JUSTICE COURT OF APPEAL" 

Concentrating his attack on Exhibit SC.1, the appellant submitted that from Exhibit 
SC.1 only Justices Kalgo and Awogu sat and shown to have read the Court of Appeal's 
judgment on 10/5/91. Justice Babalakin having ceased as at the latter date to belong 
to the Court of Appeal, appellant contended that since Exhibit SC 1. stated that the 
judgment of the court below was read, he would urge this court to remit the case to 
that court for rehearing on the ground that there was nothing to show that any of 
the two other Justices (Kalgo and Awogu) read Justice Babalakin's judgment. He 
concluded his argument by submitting that since the judgment was not 
constitutionally determined, Justice Babalakin could not have legally been a 
member of that court. 
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The learned Senior State Counsel for the respondents in her reply, submitted shortly 
that as Babalakin, J.C.A. (as he then was) originally sat on the panel that heard the 
case, his judgment could be pronounced by another Judge even though Babalakin, 
J.C.A. had been elevated to the Supreme Court as at the date the judgment was read 
on 10/5/91. We were referred to the purports of sections 11 and 226 of the 1979 
Constitution. She also cited in her brief the case of Ogbunyiya & Ors v. Obi Okuda & 
Ors (1979) ANLR 105 as the locus classicus on this issue after distinguishing it from 
the case in hand by demonstrating that the Ogbunyiya case was heard by 
Nnaemeka-Agu, J. (as he then was) sitting as a single Judge in the High Court, 
Onitsha before he was elevated to the Court of Appeal. She further contended that 
the case in hand was heard and determined by three competent Justices of the Court 
of Appeal. I think that her submission here is right and I agree with her. She also 
contended that section 11 of the Court of Appeal Act allows the views of a member 
of the Court of Appeal that is not present to be read by another member irrespective 
of the provisions of section 226 of the 1979 Constitution which provide that:-

"226. For the purposes of exercising any jurisdiction conferred upon it by this 
Constitution or any other law, the Federal Court of Appeal shall be duly constituted 
if it consists of not less than 3 Justices of the Court of Appeal.... ".(Italics is mine for 
emphasis).

It is now firmly established by this court through a long line of judicial 
interpretation that a decision arrived at by the Court of Appeal or the Supreme 
Court in which a member who participated at the hearing and at conference and 
signified his views therein, could, on account of death, retirement, elevation, 
dismissal or other cause, have his judgment pronounced or read by another Justice 
as the case may be. See: section 258(2) of the 1979 Constitution. Thus, in the case of 
Adesokan v. Adegorolu (1997) 3 NWLR (Pt. 493) 261 where the appeal in a 
chieftaincy case failed and was accordingly dismissed, Ogwuegbu, J.C.A. (as be then 
was) made the following pronouncement after Akpabio, J.C.A. who wrote the lead 
judgment had read it:

"Ogwuegbu and Agoro, JJC.A. concurred. Agoro, JC.A. gave his concurrence at the 
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conference on the appeal before he retired in December, 1990."

Considering the purport of section 226 vis-a-vis section 258 (2) of the 1979 
Constitution (ibid) Iguh, J.S.C. elaborated in the Adegorolu's case (supra) as follows:-

"It is beyond dispute from the record of proceedings that Agora, J.C.A. attended the 
conference on the appeal. It is also clear that he gave his consent to the dismissal of 
the said appeal before he retired in December, 1990. He had however retired from 
the Court of Appeal as at the 27th February, 1991 when judgment in the appeal was 
delivered by that court.

It cannot be doubted that if a Justice of the Court of Appeal, although he took full 
part in the hearing of an appeal, physically joins in the delivery of the judgment in 
the appeal in his capacity

as a Justice of the Court of Appeal after the date he ceased to be a member of that 
court, either by retirement, dismissal or elevation to a higher bench, he would be 
acting without jurisdiction. Such judgment would therefore be totally ineffective, 
null and void ..... There is however, the provision of section 258(2) of the 
Constitution of the Federal Republic of Nigeria, 1979 which provides thus -

258(2) Each Justice of the Supreme Court or of the Court of Appeal shall express and 
deliver his opinion in writing, or may state in writing that he adopts the opinion of 
any other Justice who delivers a written opinion, provided that it shall not be 
necessary for all the Justices who heard a cause or matter to be present when 
judgment is to be delivered, and the opinion of a Justice may be pronounced or read 
by any other Justice whether or not he was present at the hearing."

A little further down in the judgment, the learned Justice expatiating said:

"It is clear that pursuant to section 258(2) of the 1979 Constitution, once a panel of 
the Court of Appeal Justices who heard an appeal is competent and properly 
constituted, it is not necessary for all the Justices who heard the cause or matter to 
be present at the delivery of judgment. But the opinions of any Justices who were in 
the panel that heard the appeal, but are unable to take part in the delivery of the 
judgment, may be read or pronounced at the time of the delivery of the judgment by 
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any other Justice, whether or not he was present at the hearing."

Pointing out that section 258(2) of the Constitution has received judicial 
interpretation in the decision of this court in Anyaoke and others v. Dr. Felix Adi and 
ors (1985) 1 NWLR (Pt. 2) 342 at 350, the learned Justice quoted with approval the 
views, of Irikefe, J.S.C. (as he then was) thus:

'''For the purpose of this appeal, only section 258(2) with the proviso thereto arises 
for interpretation. From the foregoing, it would appear that once the panel that 
heard the case on appeal was properly constituted, that is, competent, a judgment 
read within the following permutations would nevertheless be valid and 
unimpeachable:-

(a) One Justice sitting alone to read his own signed judgment to which the others 
who sat with him had earlier signified their concurrence in writing.

(b) All the Justices who sat in the case sitting together to read their own individual 
opinions one after the other. 

(c) Justices, other than those who sat to hear the case sitting to read the judgments 
already signed and authenticated, produced by those who actually sat over the 
case.'''

See also the case of Alhaji Aminu Ishola v. Societe Generale Bank (Nig.) Ltd. (1997) 2 
NWLR (Pt. 488) 405 where one of the issues for determination was whether the 
judgment of the Court of Appeal delivered by only two Justices of that Court was not 
a nullity after the third Justice that took part when the appeal was argued and 
judgment reserved, was no more de facto, de jure a member of the court before that 
Court of Appeal purported to have delivered the judgment therein. It was held by 
Iguh, J .S.C. writing the leading judgment of this court as follows:-

"Pursuant to section 11 of the Court of Appeal Act, 1976 and section 258(2) of the 
1979 Constitution, once an appeal in any cause or matter has been fully heard 
before the Court of Appeal, and judgment is reserved, it is not necessary for all the 
three Justices who heard the appeal to be present together in court on the day of the 
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delivery of the judgment. It is lawful if the written opinion of anyone of them who is 
unavailable is read by any other Justice of that court. (Ogbunyiya v. Okudo (1979) 3 
LRN 318 distinguished). (Page 428 paragraphs E-F),"

The learned Justice at pages 428 paragraphs F-G 432-433. paragraphs C-C, further 
held:

"I need stress, therefore, that the fact that only two of the Justices who heard the 
appeal sat to deliver the judgment of court cannot be any matter of great moment as 
it is clearly unnecessary for all the three Justices who heard the appeal to be present 
together in court for the delivery of the judgment. Accordingly I am unable to accept 
learned counsel's submission that the judgment of the Court of Appeal in this case 
was void simply because only two Justices or the court below who heard the appeal 
were present to deliver the judgment of court."

"In the first place the proviso to section 258(2) of the 1979 Constitution provides that 
it shall not be necessary for all the Justices who HEARD an appeal to be present 
when judgment is to be delivered. Indeed, the second arm of that proviso provides 
that the opinion of an unavailable Justice who heard the appeal may be pronounced 
on judgment day by any other Justice whether or not he was present at the hearing. 
That section of the Constitution by natural interpretation, intendment or by 
necessary implication appears clearly to limit the meaning of 'hearing' therein 
stated up to the stage the parties have fully argued and concluded their respective 
cases and the appeal is thereafter adjourned for judgment. 

It seems to me quite clear from a close examination of section 258(2) of the 1979 
Constitution that the 'hearing' therein envisaged is that concluded when the parties 
have closed their respective addresses, arguments or cases and the appeal is 
adjourned for judgment. I therefore entertain no doubt that Uthman Mohammed, 
J.C.A., as he then was, took full part in the hearing of the appeal in issue 
notwithstanding the fact that he was not present when judgment in the appeal was 
delivered and that the pronouncement of his opinion by Okunola, J.C.A. was, to all 
intents and purposes, valid, constitutional and in accordance with the law.
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Reverting once more to the decision in Onyeama Ezenwa v. Samuel Mazeli (supra). I 
think it ought to be observed that the interpretation of the word 'hearing' in that 
case was in relation to the issue of joinder of parties as plaintiffs under the 
provisions of Order IV, rule 5(1) of the then Supreme Court (Civil Procedure) Rules 
of Nigeria. Having regard to the said rules of court under consideration, the West 
African Court of Appeal arrived at the decision, and quite rightly in my view, that 
the hearing of a case continued up to the delivery of the judgment and that a trial 
judge may therefore properly reopen a case and order the joinder of parties at any 
stage of the proceedings before final judgment. The decision in that case needs not 
therefore be binding in the present case in so far as the meaning of the word 
'hearing' in the context of the two enactments are entirely different.

I think I should point out that the provisions of section 258(2) of the 1979 
Constitution of Nigeria which I have set out earlier on in this judgment govern both 
this court and the court below alike. I need only observe that this court has times 
without number exercised its undaunted jurisdiction pursuant to the said section 
258(2) of the 1979 Constitution of Nigeria. This, it has done, by the opinion of an 
unavailable Justice, retired, elevated or dead, being pronounced by any other Justice 
of the court  so long as such opinion was duly given at a time the retired, elevated or 
dead Justice was still a member of the Court. See U.B.A. Ltd and Anor v. Mrs Achoru 
(1990) 10 SCNJ

17;(1990) 6NWLR (Pt. 156)254; Alhaja Juradat Animashaun v. Olojo (1990) 10 SCNJ 43; 
(1990) 6 NWLR (Pt. 154) 111; Ademola Atoyebi v. Williams Odudu (1990) 10 SCNJ 52; 
(1990) 6 NWLR (Pt. 157) 384; The registered Trustees of Apostolic Church v. Mrs. 
Emmanuel Olowoleni (1990) 10 SCNJ 69; (1990) 6 NWLR (Pt. 158) 514; Globe Fishing 
Industries Ltd. & Ors v. Chief Folarin Coker (1990) 11 SCNJ 56;(1990) 7 NWLR (Pt. 162) 
265; Chief Asuquo Oko and Ors v. Chief James Ntukidem and Ors (1993)2 SCNJ 33; 
(1993)2 NWLR (Pt. 274) 124; Dr Kwazeme Ofondu v. S.E. Niweigha (1993) 2 NWLR (Pt. 
275) 253; Gregory Obi Ude v. Clement Nwara and Anor. (1993) 2 SCNJ 47;(1993) 2 
NWLR (Pt. 278) 638; Jinadu Ajao and Ors v. Bello Adigun  (1993) 3 SCNJ 1; (1993) 3 
NWLR (Pt. 282) 389; C.C.B. (Nig.) Ltd v. Emeke Ogwuru (1993) 2 SCNJ 53 at 64; (1993) 3 
NWLR (Pt. 284) 630; Ibrahim Kano v. Gbadamosi Oyelakin (1993) 3 SCNJ 65 at 89; 
(1993) 3 NWLR (Pt. 282) 399; The State v. Nnolim and Anor (1994)6SCNJ (Pt. 1) 48 at 
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66; (1994)5 NWLR(Pt. 345) 394; Eboigbe v. N.N.P.C (l994) 6 SCNJ 71 at 81; (1994) 5 
NWLR (Pt. 347) 649; Alhaji Aliyu v. Dr. J.A. Sodipo (1994) 5 SCNJ 1 at 23; (1994) 5 
NWLR (PI. 342) 1; Himman Merchants Ltd v. Alhaji Inuwa Aliyu (1994) 6 SCNJ (Pt. 1) 
87 at 101; (1994) 5 NWLR (Pt. 347) 667. 

"The procedure adopted by this court in the above cases was substantially applied 
by the court below in the determination of this appeal. In my view, there can be no 
reason whatever to fault this time-tested procedure which, speaking for myself, is 
unimpeachable, promotes speedy administration of justice, is in accordance with 
the law and the Constitution of the land and is incapable of occasioning any 
miscarriage of justice or undue delay in the determination of causes before this 
court or the Court of Appeal."

The underlining above is mine for emphasis and it underscores the validity of the 
judgment of B.O. Babalakin. J.C.A., as he then was at page 136 therefor and when 
read in conjunction with what Kalgo, J.C.A. said in Exhibit SC. I the opinion of an 
unavailable Justice who had been elevated to the Supreme Court was being 
pronounced and that when the elevation came he BABALAKIN, J.C.A., (as he then 
was) wrote Exhibit SC.1 when he was a member of the court by reason of the 
presumption of regularity

I wish to touch on the point as to what in law is referred to as the presumption of 
regularity. Apart from what is called presumption of regularity of official acts, there 
is the presumption that, where there is no evidence to the contrary, things are 
presumed to have been rightly and properly done. This is expressed in the common 
law maxim in the Latin phrase Omnia praesumuntur rite esse acta. This 
presumption is very commonly resorted to and applied especially with respect to 
official acts. See Ogbuanyinya v. Okudo (1990) (No.2) 4 NWLR (Pt. 146) 551 at 570 
paragraphs D-E. See also section 114 of the Evidence Act, Cap 112 Laws of the 
Federation of Nigeria, 1990. The learned authors of Phipson on Evidence. Eleventh 
Edition have this to say on the subject:

"The presumption which is nearly akin to that of innocence is chiefly applied to a 
judicial and official acts, and though sometimes conclusive, is in general only 
rebuttable. Thus, the constant performance of divine service from an early period in 
a Chapel raises a rebuttable presumption of its due consecration. Common instances 
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occur also with respect to the validity of a person's appointment to a public office, 
from his acting therein; and as to the due execution of deeds and wills. User of a way 
by the public as of right for twenty years gives rise to a presumption of dedication. 
See also Eaglehill Ltd. v. J. Needham (Builders) Ltd. (1972) 3 All E.R. 895 (H.L.) 
especially at page 905. It should be noted that Lord Cross expressly disavowed the 
application of the presumption of regularity and relied instead on the principle of 
construction ut res magis valeat  quam pereat. It is, with respect, hard to see why 
the latter should be applicable, or indeed the former inapplicable on the facts of the 
case. (Lord Dilhorne who reached the same result as Lord Cross - with whom the 
rest of the House agreed - preferred to rely no neither Latin tag). However, whatever 
the true description of the presumption involved, it seems clear that it cast a 
persuasive and not merely an evidential burden." But it seems that the court is 
bound to draw the inference where, as in the instant case, there is no evidence to 
the contrary. See Ogbuanyinya v. Okudo (No.2) (supra). I therefore infer from 
Exhibit Sc. I dated 10th May, 1991 - the main body of which states:

"Parties absent but served. No appearance. Judgment delivered by Kalgo, J.C.A. 
Appeal allowed, and claim before the lower court struck out for want of jurisdiction. 
N500.00 costs in favour of the appellants in this court and N300.00 costs in respect of 
the trial at the lower court."

as regular until the contrary is shown.

In the latest decision of this court in J.E.A. Shuaibu v. Nigerian Arab Bank Ltd. (1998) 
5 NWLR (Pt. 551) 582 where one of the issues posed for decision was as to whether 
the Court of Appeal was properly constituted when judgment was delivered on 10th 
April, 1991, my learned brother Ogundare, J.S.C. opined inter alia at page 605 thus:

"...What it means is that even if Mukhtar, J.C.A. had dissented, her dissent would 
have had no effect on the judgment that the appeal was allowed. Therefore, in my 
respectful view, and having regard  to the circumstances, the participation of Adio, 
J.C.A. in the judgment of the court below regrettable as it is, did not vitiate the 
proceedings of the court below. The position would have been otherwise had 
Okezie, J.C.A. or Ndoma-Egba, J.C.A. had dissented and Adio, J.C.A. had joined either 
of them to form a majority."
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I too made my humble contribution to the above views in the following words:

"Thus, although the plea of nullity of a judgment as raised in the case in hand, will 
be entertained at any stage of the proceedings of an appeal. (see Hakido Kpema v. 
The State (1986) 1 NWLR (Pt.17) 396 and Okoro v. I.G. of Police 14 WACA 370), the 
majority opinions of Ndoma-Egba and Okezie, J.J.C.A. having overwhelmed that of 
Adio, J.C.A. (as he then was), that majority decision prevails. The constitution of the 
court below cannot therefore, in my opinion, be successfully impeached or be 
declared a nullity."

It is in the light of the above that I agree with the learned Senior State Counsel's 
argument that where, as in this case, we had three competent Justices hearing and 
determining an appeal, it is of no moment that two only (Kalgo and Awogu. JJ.C.A.) 
were present at the delivery of the judgment or that the absence of the third 
unavailable Justice whose opinion was pronounced and forms part of the judgment 
of the court vitiates the proceedings, his elevation to the Supreme Court 
notwithstanding.

Again, it must be remembered that the judgment appealed against was a unanimous 
one as pointed out by this court in Shuaibu v. Nigeria Arab Bank Ltd (supra) and 
that the provisions of section 11 of the Court of Appeal Act (ibid) and section 258(2) 
of the 1979 Constitution were in no way breached. Even if Kalgo and Awogu, JJ.C.A. 
had agreed and Babalakin, J.C.A. dissented (which is not the case here) the 
respondents would still have succeeded.

It is for the above reasons that I also resolve issue 2 against the appellant.

The appeal herein lacks substance and it fails. I affirm the decision of the court 
below and award N10,000.00 as costs in favour of the respondents.

CIVIL WEEK 18: ELECTION PETITION

CHIEF JIM IFEANYICHUKWU NWOBODO v. CHIEF CHRISTIAN CHUKWUMA 
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ONOH & ANOR.

CITATION: [1984] 1 SCNLR 1.

 SOWEMIMO, C.J.N.: This election petition was heard at the Anambra State High 
Court sitting at Enugu and the petitioner/appellant was successful. In the appeal to 
the Federal Court of Appeal, Enugu, the judgment of the lower court was set aside. 
Now being dissatisfied with that judgment, he has appealed to this Court. He was 
represented by Chief F. R. A. Williams, S.A.N. He chose to base his argument on three 
local government areas, but for the purpose of this appeal, I wish to set out his 
petition in full for the better understanding of those who chose to feel that the 
Supreme Court of Nigeria applied an ordinary standard not applied to all appeals 
which had been heard in this Court. This Court will continue to maintain its 
integrity and impartiality whatever may be the views of an unsuccessful appellant.

For the better understanding of this case, I set out in full the petition which was 
adjudged upon.

‘The petition of Chief Jim Ifeanyichukwu Nwobodo of Anambra State showeth that:

1.             Your petitioner is a person who claims to have had a right to be elected 
and/or returned as the Governor of Anambra State and your petitioner states that he 
won the majority votes and twenty-five per cent of the votes cast in more than 
two-thirds of the twenty-three Local Government Areas (for the purposes of the 
election) in Anambra State.

2.             The 1st respondent is the N.P.N. gubernatorial candidate who was declared 
elected by the 2nd, 3rd, 4th and 5th respondents as Governor of Anambra State. The 
2nd, 4th and 5th respondents are officers of the 3rd respondent which is a body 
established under the Constitution of the Federal Republic of Nigeria 1979.

3.             Your petitioner states that the election was held on the 13th day of August, 
1983, when he was a successful candidate; and the returning officer, Mr. E. N. Worm 
has returned the first respondent, Chief Christian Chukwuma Onoh, as being duly 
elected by the result announced on 14th August, 1983.

4.             The candidates for the said election were Chief A. O. Mbah for the U.P.N. 
who purportedly scored a total of 21,347 votes; Chief A. Nwankwo for P.R.P. who 
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purportedly scored a total of 14,515 votes; Petitioner as the candidate for the N.P.P. 
who purportedly scored 887,221 total votes; Mr. R. C. Okafor for the G.N.P.P. who 
purportedly scored a total of 22,863 votes; Chief C. C. Onoh for the N.P.N. who 
purportedly scored a total of 901,390 votes; and T. C. Onyemelukwe for N.A.P. who 
purportedly scored a total of 21,866 votes.

5.             And your petitioner says that the results of the election as certified by the 
3rd respondent and announced by the Returning Officer were falsified in various 
areas within the State constituency:

(i)            Out of the total falsified results of 1,867,192 votes purported to have been 
cast at the election, the petitioner was credited with the false score of 887,221 total 
votes while the 1st respondent was falsely credited with 901,390 total votes as 
indicated in the Schedule “A” attached to this petition.

(ii)           By the said falsification of results the 1st respondent had a total of 14,169 
votes more than the score credited to the petitioner who by the correct number of 
votes scored had a majority of all the votes cast at the entire election as shown in the 
Schedule “B” attached to this petition.

(iii)          The results of the said election were falsified by the 2nd, 3rd, 4th and 5th 
respondents or their agents, servants or privies in most of the Local Government 
Areas within the State Constituency for the election including the following Local 
Government Areas:

(a)           Ezeagu Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 21,252 votes while the petitioner’s correct 
score was 17,031 votes but these were falsified to read 60,980 for the 1st respondent, 
19,058 votes for the petitioner. In the net result the number of votes scored by the 
1st respondent and credited to him by the 2nd to 5th respondent was jacked up by 
as much as 37,701 which represented the difference between 39,728 votes and 2,027 
votes wrongly credited to the 1st respondent and the petitioner respectively by the 
said results.

(b)           Isi-Uzo Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 17,782 votes while the petitioner’s correct 
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score was 23,031 votes but these were falsified to read 44,367 votes for the 1st 
respondent and 27,863 votes for the petitioner. In the net result the number of votes 
scored by the 1 st respondent and credited to him by the 2nd to 5th respondents was 
jacked up by as much as 21,585 votes which represents the difference between 
26,585 votes and 4,832 votes wrongly credited to the 1st respondent and the 
petitioner respectively by the said results.

(c)           Uzo-Urnani Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 15,600 and the petitioners correct result was 
16,611 votes, but these were falsified to read 30,200 votes for 1st respondent and 
27,747 for the petitioner. In the net result the number of votes scored by the 1st 
respondent and credited to him by the 2nd to 5th respondents was jacked up by as 
much as 3,464 votes which represents the difference between 14,600 votes and 
11,136 votes wrongly credited to the 1st respondent and the petitioner respectively 
by the said results.

(d)           Udi Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score in this Local Government Area was 47,356 votes 
and the petitioner’s correct score was 12,855 votes, but these were falsified to read 
17,532 votes for 1st respondent and 14,661 votes for the petitioner. In the net result 
the number of votes scored by the 1st respondent and credited to him by the 2nd to 
5th respondents was jacked up by 28,370 votes which represents the difference 
between 30,176 votes and 21,806 votes wrongly credited to the 1st respondent and 
the petitioner respectively by the said results.

 (e)          Oji River Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 4,082 votes and the petitioner’s correct score 
was 21,688 votes, but these were falsified to read 23,518 votes for the 1st respondent 
and 27,591 votes for the petitioner. In the net result the number of votes scored by 
the 1st respondent and credited to him by the 2nd to the 5th respondents was jacked 
up by as much as 13,533 votes which represents the difference between 19,436 votes 
and 5,903 votes wrongly credited to the 1st respondent and the petitioner 
respectively by the said results.
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(f)            Igbo-Etiti Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 11,732 votes and the petitioner’s correct 
score was 13,293 votes but these were falsified to read 59,652 votes for the 1st 
respondent and 56,767 votes for the petitioner. In the net result the number of votes 
scored by the 1st respondent and credited to him by the 2nd to 5th respondents was 
jacked up by as much as 4,446 votes which represents the difference between 47,920 
votes and 43,474 votes wrongly credited to the 1st respondent and the petitioner 
respectively by the said results.

(g)           Igbo-Eze Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 24,008 votes and the petitioner’s correct 
score was 33,976 votes but these were falsified to read 61,955 votes for the 1st 
respondent and 46,569 votes for the petitioner. In the net result the number of votes 
scored by the 1st respondent and credited to him by the 2nd to 5th respondents was 
jacked up by as much as 25,354 votes which represents the difference between 
37,974 votes and 12,593 votes wrongly credited to the 1st respondent and the 
petitioner respectively by the said results.

(h)           Njikoka Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 30,643 votes and the petitioner’s correct 
score was 38,686 votes but these were falsified to read 80,832 votes for the 1st 
respondent and 76,178 votes for the petitioner. In the net result the number of votes 
scored by the 1st respondent and credited to him by the 2nd to 5th respondents was 
jacked up by as much as 12,697 votes which represents the difference between 
50,189 votes and 37,492 votes wrongly credited to the 1st respondent and the 
petitioner respectively by the said results.

(i)            Nkanu Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 13,987 votes and the petitioner’s correct 
score was 44,308 votes but these were falsified to read 33,070 votes for the 1st 
respondent and 58,885 votes for the petitioner. In the net result the number of votes 
scored by the 1st respondent and credited to him by the 2nd to 5th respondents was 
jacked up by as much as 4,506 votes which represents the difference between 19,083 
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votes and 14,577 votes wrongly credited to the 1st respondent and petitioner 
respectively by the said results.

(j)            Ishielu Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score at the election was 27,322 and the petitioner’s 
correct score was 20,488 votes but these were falsified to read 101,021 votes for the 
1st respondent and 23,769 votes for the petitioner.

In the net result the number of votes scored by the 1st respondent and credited to 
him by the 2nd to 5th respondents was jacked up by as much as 70,418 votes which 
represents the difference between 73,699 votes and 3,281 votes wrongly credited to 
the 1st respondent and the petitioner respectively by the said results.

(k)           Aguata Local Government Area: Particulars of Falsified Result

The 1st respondent’s correct score was 36,679 votes and the petitioner’s correct 
score was 53,031 votes but these were falsified to read 43,788 votes for the 
petitioner. In the net result the number of votes scored by the 1st respondent and 
credited to him by the 2nd to 5th respondents was jacked up by as much as 5,531 
votes which represents the aggregate of 4,288 votes and 1,243 votes wrongly 
credited to the 1st respondent and debited against the petitioner respectively by the 
said results.

6.             Your petitioner shall rely on the relevant results recorded by the officials of 
Federal Electoral Commission supporting the authentic results in attached Schedule 
“B” to this petition. The respondents are hereby given notice to produce at the 
hearing of this petition the originals of all such relevant records in their possession, 
supporting the results in the attached Schedule „B„.

7.             Your petitioner relies on the following grounds:

(i)            That the 1st respondent, Chief Christian Chukwuma Onoh was, at the time 
of the election not duly elected by majority of lawful votes at the election held on 
Saturday, 13th August, 1983.

(ii)           That your petitioner has the highest number of votes cast at the said 
election on Saturday, 13th August, 1983 and has not less than one-quarter of all the 
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votes cast in each of at least two-thirds of all the Local Government Areas in 
Anambra State.

8.             Your petitioner further says that the falsified results recorded by third 
respondent’s office in Enugu in the election for Abakaliki and Anambra Local 
Government Areas in favour of the 1st respondent to read 105,000 instead of 31,446 
votes and 71,029 instead of 21,226 votes respectively were subsequently corrected 
after the protest registered thereto by the petitioner at the 3rd respondent’s office.’

For reasons best known to the learned Senior Advocate in this petition, but 
definitely without amending the pleadings he limited all his allegations against the 
Deputy Returning Officer. No mention was made as to the original documents which 
were in the custody of FEDECO, and which they were requested to produce. They 
were produced as requested but were never tendered through witnesses of the 
respondent. I should have thought that from the allegations made by the petitioner, 
these documents should have formed part of this case but as far as this Court is 
concerned, a case is conducted on the instructions given by the client to the counsel, 
and I will say no more on this matter. I agree, however, with that part of the 
judgment of Kazeem, J.C.A., that the FEDECO documents are public documents.

Academic lawyers have indicated that the courts of justice are not competent to deal 
with election petitions. I do not intend to deal with the arguments which had been 
advanced by them since there were indications in all the provisions of the 
Constitution and the Electoral Act 1982, which granted jurisdiction to competent 
courts to deal with these matters.

I wish to draw attention to the provisions of Section 119 and other sections of the 
Electoral Act 1982 which conferred the jurisdiction on competent High Courts to 
deal with legal proceedings arising from petitions filed in Court. In some cases the 
decisions of the court were regarded as an assumption of jurisdiction of voters in 
their different decisions as to who they voted for to govern or represent them. This 
is a misconception. What the courts are called upon to deal with are the application 
of legal principles, to the different election petitions filed before them. It is only 
academic to conclude that such decisions displace voters’ decisions. It is, therefore, 
necessary to read with some understanding the provisions of our law governing 
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election petitions which read:

‘119.-(1) No election and no return to the Senate, the House of Representatives or 
any State Assembly or to any elective office shall be questioned in any other manner 
except by a petition complaining about the election or the return and presented to 
the competent High Court in accordance with the provisions of this Act.

(2) In this section “competent High Court” means:

(a)           in any case involving the office of President or Vice-President, the Federal 
High Court and on the coming into force of section 262 of the Constitution, the High 
Court of the Federal Capital Territory established pursuant to section 263 of the 
Constitution;

(b)           in any case involving any other office, the High Court of the State as 
respects which such office is established under the Constitution; and

(c)           in any case involving the membership of or the seat of a person in a 
Legislative House, the High Court of the State where the Senatorial district, Federal 
constituency or State constituency of that member or person is located.

(3) For the purpose of exercising any jurisdiction conferred by this Act upon the 
Federal High Court or the High Court of a State, in any case involving the office of 
the President, Vice-President, Governor or Deputy, Governor, the Chief Judge of the 
Federal High Court or the High Court of a State as the case may be, shall determine 
the number of judges that shall constitute the Court.

(4) A petition to question an election or result shall be presented to the competent 
High Court not later than 14 days from the date that the result of the election is 
declared and shall be commenced:

(a)           in the case of the election of President or Vice-President, in the Federal High 
Court established in the place where the capital of the Federal Republic of Nigeria is 
situated;

(b)           in the case of the election of Governor or Deputy Governor of a State, in the 
High Court established in the place where the capital of the State is situated at; and

 (c)          in all other cases, the High Court of the State established for or having 



121

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

jurisdiction in the Senatorial district, Federal constituency or State constituency for 
which the candidate was elected.’

My brother Bello, J.S.C., has dealt adequately with the grounds of appeal which were 
argued before us. Whilst appreciating that I could express my views on some of 
them, I have come to the conclusion that they will ultimately amount to a repetition 
of the views already expressed by Bello, J. S.C., and with which I am in complete 
agreement. The only point which I wish to deal with is that which raises the burden 
of proof on crimes in civil matters referred to in Section 137(1) and (2) of the 
Evidence Law of the former Eastern Nigeria Law which is applicable in Anambra 
State, and it is identical with the same section of the Evidence Act of the Federation 
which reads:

‘137.-(1) If the commission of a crime by a party to any proceeding is directly in issue 
in any proceeding civil or criminal, it must be proved beyond reasonable doubt.

(2) The burden of proving that any person has been guilty of a crime or wrongful act 
is, subject to the provisions of section 140, on the person who asserts it, whether the 
commission of such act is or is not directly in issue in the action.’

My brother Bello, J.S.C., had drawn attention to the fact that all the allegations made 
in the pleadings of the plaintiff were of crimes, forgery of election returns by the 
Deputy Returning Officers. In the evidence led by the petitioner, suggestions were 
made that a particular individual was responsible for the alleged forgery committed 
in the areas and which was subsequently declared valid by the returning officer of 
the Anambra State. Chief Williams, S.A.N., made strenuous efforts that the 
allegations were not meant to be of a criminal character but mere arithmetical error 
or irregularities. With respect my understanding of the allegations of crimes in the 
pleadings constituted forgery of electoral returns. It was this aspect of what a person 
who alleges the commission of a crime has to prove that brought in the 
consideration of our law. It is obvious that the petitioner having chosen to base his 
claim on alleged commission of criminal offences, it is his duty to prove the alleged 
criminal offences by evidence which should be beyond reasonable doubt.

The court of the first instance misdirected itself no doubt on this point where it said:

‘However, we agree that in a case like this instant one before us, if the standard of 



122

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

proof is said not to be beyond reasonable doubt, it ought to be of the highest 
standard, and certainly beyond a mere balance of probabilities. Considering the 
evidence of all the witnesses that had been called by the petitioner and the 
respondents, and considering all the documents tendered by the petitioner as 
against those tendered by the respondents which we have also evaluated, we are 
fully and perfectly satisfied beyond all reasonable doubts that the petitioner has 
established the facts alleged in his petition, that the figures as published by the fifth 
respondent had been grossly inflated with prejudice in Ezeagu, Isi-Uzo and Igbo-Eze 
local government areas. We are under no doubt whatsoever that the petitioner had 
fully established the fact that incorrect results had been announced and published 
by the fifth respondent with regard to Ezeagu, Isi-Uzo and Igbo-Etiti elections.’

I had had the occasion to state earlier that before the conclusion of the case in the 
Election Petition Court, Chief Williams, S.A.N., on behalf of the petitioner had 
narrowed his allegations to the Deputy Returning Officers. The 5th respondent in 
this case is the Returning Officer. It is, therefore, difficult to appreciate how the 
Election Petition Court associated allegations of forgery against the 5th respondent, 
the returning officer, when that was not the case of the petitioner at all. This 
misdirection is of such a serious nature as to nullify the relevant pleading of the 
petitioner.

It has also been suggested that mere allegation of crime without reference to a 
particular culprit does not amount to one which requires proof under Section 137(1) 
of the Evidence Act. That might be so but in this case the petitioner had not only 
mentioned persons but he had called evidence to prove the commission of the 
crimes against the Deputy Returning Officers.

It has also been suggested that when criminal acts are alleged to have been 
committed by any person, sufficient ingredient of that crime must be indicated. The 
petitioner in this case without amending his pleading had sufficiently set out these 
people who he alleged had committed the criminal offences. All that the Court had 
to decide was whether in law the forgeries alleged had been committed by the 
named individuals by evidence beyond reasonable doubt. Any suggestion that these 
criminal offences should be regarded as mere irregularities or arithmetical mistakes 
is mere afterthought and therefore should be ignored.
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Lastly, the Supreme Court of Nigeria does not constitute itself as a political party and 
therefore suggestions of partisanship are borne out of ignorance and should be 
ignored.

As I have stated earlier, I adopt all the reasons set out by my brother Bello, J.S.C., the 
opinion which he is about to read today, and I dismiss the appeal of the petitioner as 
was done at the hearing. I confirm the judgment of the Federal Court of Appeal, 
Enugu, and set aside the three to two judgment of the Election Petition Court of the 
Anambra High Court, sitting at Enugu.

I wish to draw attention to the Electoral Act 1982. This Court has had the occasion in 
other cases to declare as unconstitutional the provisions dealing with the hearing 
and the determination of election petitions. There are other provisions of the Act 
which I believe need reconsideration. It is the duty of the Court to administer the 
legislation made by the legislature. The Courts do not legislate but it is our hope that 
this country under a presidential constitution, should be guided in its legislative acts 
by the provisions of that Constitution. The Federal system of government operated 
by each arm of government within certain provisions thereby determining what 
each arm is limited to in its functions. The academic exercise to oust the jurisdiction 
of a court in election petitions is welcome, but I do hope that such attempts should 
be directed to the legislature. To challenge by subtle means the independence and 
impartiality of the judiciary should be discouraged. Matters or cases are heard in 
public and everyone is given a chance to have a say to allow the courts to give their 
judgments. It is too delicate for legal practitioners of any grade to undermine the 
judiciary. That should be left to the news media which does not understand what 
the institution of an independent and impartial judiciary stands for. I do not ask for 
encomium from any sector but I will appreciate very much productive criticism 
which will lead us all to the goal of justice. Every judge in this country is dedicated 
to see that justice is done and those who assist in the achievement of this role will go 
a long way in its achievement.

DR. TORTI UFERE TORTI Vs. CHIEF CHRIS UKPABI AND 2 OTHERS



124

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

CITATION: (1984) 1 SCNLR 214

KAYODE ESO JSC (Delivering the leading judgment):  On 2nd November 1983, I 
allowed the appeal of Dr. T.U. Torti, the appellant in this appeal against the 
judgment of the Federal Court of Appeal. In my judgment I described the system 
employed by the respondent as simplistic but crude. I will now give my reasons for 
the conclusion I reached in my judgment.

The background to this case is very simple. Both the appellant, Torti, and the 1st 
respondent, Ukpabi, were candidates for election to the Umuahia Senatorial District. 
The Federal Electoral Commission (FEDECO), which body was constitutionally set up 
to conduct the election, declared the first respondent elected. The figures as 
announced by FEDECO were as follows –

NPN (Ukpabi) 172,071

NPP (Torti) 153,832

thus the NPN had a majority of 18,239.

In this case the appellant disputed only three constituencies to wit –

(i) Olokoro/Ubakala-wherein FEDECO recorded the NPN as having scored 
16,535 and the NPP 6,224. Whereas according to the contention of the appellant the 
NPN scored 6535 and not 16,535. In this, appellant complained of an inflation of 
10,000 votes.

(ii) Ohuhu/Umuopara. Here, FEDECO recorded the NPN as having scored 
21,561 as against the NPP 8,750. The complaint here is that FEDECO inflated the NPN 
figures by 10,000.00.

(iii) Isiazu. FEDECO recorded 22,337 for was NPN and 8,462 for the NPP. The 
appellant contended that FEDECO has inflated the figures by 20,000 votes.

The sum total of this is that the appellant contended that there has been an inflation 
of 40,000 in favour of the NPN. How was it done? The appellant contended that the 
FEDECO employed a most simplistic method. That commission inserted the figure 
"1" in front of the score of the NPN in the Olokoro/Ubokala constituency. The correct 
score according to appellant was 6,535 and when the figure "1" was placed before 
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the correct figure of 6,535 it became 16,535.

In regard to Ohuhu/Umuopara Constituency the first figure "1" in the score 11,561 
was changed to "2" and thus the score was turned to 21,561 thus wrongfully inflating 
the score by 10,000, whereas as regards Isiazu Constituency, the method was 
advanced, this time by placing the figure "2" before the correct score of 2,337, thus 
we had there 22,337 a wrongful inflation of 20,000.

The trial court found that the figures were wrongfully inflated with the active 
assistance of the police. The Judges Amadi-Obi, Ononuju and Alilionwu J.J., 
condemned in unmistakable terms the conduct of the police. The Judges said –

The court condemns in very strong terms the interference of the police in the 
conduct of this election as shown in exhibit M which we consider as creating an 
opportunity for the 3rd respondent (sic the Returning Officer) to falsify the results in 
exhibit M." 

The court then declared Dr. Torti as elected.

An appeal went to the Federal Court of Appeal. That court (Aseme, Belgore and 
Aikawa JJCA), in a judgment delivered by Belgore JCA, to which the other learned 
Justices concurred, allowed the appeal of Ukpabi, set aside the judgment of the High 
Court mainly on the grounds of Torti’s case not having been proved beyond 
reasonable doubt and that the documents relied upon by him were copies which 
were inadmissible in evidence.

Belgore JCA said –

"As for the allegation of falsification of results the learned trial Judges in the election 
court erred. The petition is very clear in its allegations. It mentioned falsification of 
the figures in the election result either by 3rd respondent alone, or in connivance 
with State Commissioner of Police or with some other persons known. The election 
court narrowed down the grounds to the following only: -

(a) the 3rd respondent wrongly returned the 1st respondent Chief Chris 
Ukpabi as being duly elected;

(b) that the petitioner scored 159,980 votes as against 138,104 votes scored 
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by the 1st respondent at the election;

(c) that the 1st respondent was not duly elected by majority of lawful votes 
cast at the said election;

(d) that the petitioner scored the highest number of votes at the election and 
also scored more than 25% of the lawful votes cast in each of the twenty state 
constituencies in the Senatorial District.

The petition in paragraph 9 is very clear:

"9(i) That your petitioner in company of one of his agents Mr. Kalu Uko went into 
the senatorial headquarters and confronted the 3rd respondent to add up the results 
and announce the same. 3rd respondent produced a sheet of paper (form EC8) 
already written up with a falsified result and said ‘as you can see, this is not of my 
making, this is what they asked me to announce, and as you can see, they said Chief 
Chris Ukpabi won the election.

(ii) That your petitioner’s agent Mr. Kalu Uko (PW1) took the copy of the falsified 
election result from 3rd respondent and demanded to know who the "Higher 
Forces" are that instructed the 3rd respondent to read a result he knew was false, 
but 3rd respondent wouldn’t answer. As voices went high the same police insisted 
that the agent and your petitioner must leave and they left. The said copy of falsified 
declaration of result form EC8 will be founded upon at the trial.

The Electoral Act states in section 70 as follows:

70. After counting the votes and ascertaining the result of the polls the Returning 
Officer shall

(a) complete and sign the certificate of return in form EC8 in the schedule to 
this Act;

(b) deliver a ‘signed copy’ of the certificate to each candidate or his counting 
agent;

(c) declare the result of the poll by reading the completed certificate of 
return aloud in the place of counting;
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(d) cause to be delivered to the commission the original of the certificate of 
return’.

Section 72 of the Act in subsections 1 and 3 then provide:

‘72(1) The Returning Officer shall deliver all documents relating to the conduct of the 
election to the commission who shall be responsible for their safe custody

(3) Documents in custody of the commission shall not be available for any 
purpose except as required under an order for inspection made by a court of law on 
an election petition.’

The documents admitted as exhibits A, A1 to A19 are copies by virtue of section 
70(b) of the Act, the original is the one sent to commission by virtue of subsection (d) 
thereof. Section 72(1) mentions the proper custody of the returns after being 
announced and subsection (3) thereof shows how they can be produced. Signed 
copies should not be confused with those documents executed by virtue of section 
93 Evidence Act. The Electoral Act is a special animal among other legislations and 
National Assembly has clearly provided therein how its documents could be 
produced for evidence. Exhibits A, A1 to A19 may be and may not be what the 
polling agents received from Assistant Returning Officers. There are even 
contradictions in the evidence of petitioner about authenticity of some of them. 
Falsification of result is a criminal offence punishable under section 105(1) (e) of 
Electoral Act. The only proof is what can be made of exhibit A, A1 - A19 which are 
secondary evidence and in the absence of proof of destruction or inavailability of 
the original and circumstance under section 96 Evidence Act and are therefore 
wrongly admitted. The election court acted on them heavily to decide the fate of the 
petition and never averted its mind to imputation of crime, which by virtue of 
section 137(1) Evidence Act must be proved beyond reasonable doubt. The proof 
here even falls short of preponderance of doubt. The case of the petitioner is no 
more than a great doubt which in law will be resolved in favour of respondent. In 
election petitions, once reliance is placed on commission of a criminal offence, it 
must be proved beyond reasonable doubt."

Now, in this court the points taken by Chief Williams are as follows –

(i) Admissibility of the exhibits relied upon by the appellant in proof of his 
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case.

(ii) Standard of proof: Whether the case should have been proved beyond 
reasonable doubt or not; and

(iii) Whether the exhibits were tendered from proper custody or not.

The last point would appear to me to be the most important as we have already 
dealt with the other points in previous judgments, vide Chief Jim Nwobodo v. Chief 
C.C. Onoh and Chief Akin Omoboriowo v. Chief A. Ajasin. All the same I would like to 
deal with the point of standard of proof very briefly but as the issue of admissibility 
is tied up with the proper custody vel non, I will deal with these two together later.

Standard of Proof

In addition to what I have said in the earlier cases of Nwobodo and Omoboriowo, it 
is possible to strike out the paragraph which deals with allegation of crime in this 
case and still retain sufficient pleading to prove the case of the petitioner. It is 
paragraph 9 that talks of falsification of results and it reads –

"That your petitioner in company of one of his agents Mr. Kalu Uko went into the 
senatorial headquarters and confronted the 3rd respondent to add up the results 
and announce the same. 3rd respondent produced a piece of paper (form EC8) 
already written up with a falsified result and said ‘As you can see, this is not of my 
making, this is what they asked me to announce and as you can see they said Chief 
Chris Ukpabi won the election’.

 (ii) That your petitioner’s agent Mr. Kalu Uko took the copy of the falsified election 
result from the 3rd respondent and demanded to know who the ‘Higher forces’ are 
that instructed the 3rd respondent to read a result he knew was false, but 3rd 
respondent wouldn’t answer. As voices went high the same police insisted that the 
agent and your petitioner must leave and they left. The said copy of falsified 
declaration of result form EC8 will be founded upon at the trial."

But even if this paragraph had been material for the success of the case of the 
petitioner, the court must still do substantial justice.

Now, talking about the allegation of falsification. Exhibit M was prepared by the 
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Returning Officer purportedly to give a full picture of the scores at the election. The 
trial court found, in regard to this exercise, as follows –

"This court rejects exhibit M as it has no place in the Electoral Act of 1982 and it has 
not been identified by those alleged to have signed it. The court cannot help feeling 
that exhibit M was entered to enhance the perpetration of the falsification of the 
figures. The court has examined exhibits A to A19 and exhibit C and compared them 
with the entries made in exhibit M and found out that all the entries made in exhibit 
M agree with the figures shown in exhibit A to A19 and exhibit C except in the cases 
of exhibit A1 for Olokoro/Ubakala State Constituency, exhibit A9 for 
Ohuhu/Umuoopara State Constituency and exhibit A.11 for Ishiagu State 
Constituency. In exhibit A1 the figure for the NPN showed 6,535 while in exhibit M it 
shows the NPN scores as 16,535. This figure in our view was obtained by inflating 
the figure by 10,000 by inserting the figure "1" before the figure "6" in 6535. In 
exhibit A.9 the figure for NPN is 11561. But in exhibit M it shows the NPN scored 
21561. This figure in our view was obtained by inflating the figure by 10,000 by 
changing the first figure "1" to "2" in 11561. In exhibit A.11, the figure for NPN is 
2337. But in exhibit M the figure for the NPN is 22,337. This figure in our view was 
obtained by inflating the total figure by 20,000 by inserting the figure "2" in 2337. It 
is therefore obvious that the number of votes credited to the respondent the NPN 
candidate was inflated by a total votes of 40,000 and from the totality of evidence we 
so find. The court therefore finds, as a fact that exhibit B is a false document. It is 
significant to note that in exhibit B the total number of votes cast is shown to be 
341461 but if the total votes ascribed to all the candidates in exhibit B is added it 
comes to 337772. Even if the invalid votes as shown on exhibit M, which is 4229, is 
deducted from 341461 the balance will not be 337771 but 337232.

The court condemns in very strong terms the interference of the police in the 
conduct of this election, as shown in exhibit M which we consider as creating an 
opportunity for the 3rd respondent to falsify the results shown in exhibit M."  

This is a very serious indictment on the police.

With regard to the nefarious part played by the police, the Federal Electoral Officer 
who was witness for the respondent gave the following evidence-
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"At about 5p.m when I saw the 3rd respondent he introduced himself as the 
Senatorial Returning Officer for the senatorial election in the district. I then showed 
him where the final collation would take place and left for my house to get ready to 
return. At a time after 9p.m. I returned to the final collation center, but I did not 
meet the 3rd respondent. The center was empty then. I went out to inspect other 
centers and returned to the final collation center at seventeen after 10 p.m. But 
again I never meet the 3rd respondent there. I then left and returned to the center at 
between 5 a.m. and 6a.m. the following day 21st August 1983. Then I saw the 3rd 
respondent and some collation going on. That was not part of my function. As I was 
there I saw a number of Returning Officers handing over their result sheets to the 
3rd respondent and he was entering on his schedule. Later I saw him using the 
adding machine to total the figures. As he was actually doing the totaling of the 
figures with the machines a Police Officer came in with a letter and a despatch book. 
The police officer gave the 3rd respondent the letter and asked him to sign to 
dispatch book which he did. After opening the letter the 3rd respondent read it and 
handed it over to me and I read it and returned it to him. I then saw the 3rd 
respondent packing his electoral documents and said that he had been instructed to 
come to Owerri without declaring the result of the election. There was a vehicle 
assigned to the 3rd respondent in Umuahia by the Federal Electoral Commission. It 
was the vehicle that the 3rd respondent used to go to Owerri while I was in charge 
of that vehicle from the point of view of my function as the Administrative Officer in 
the election matters. When the 3rd respondent ……………………….. wanted to go to 
Owerri there were some arguments as to whether he should go. At that juncture the 
police surrounded the premises and escorted the 3rd respondent to the vehicle. As 
the vehicle moved, the people dispersed and I left. I was not invited to Owerri. By 
the guideline we received the 3rd respondent should give me a copy of the final 
result. But he never did so to me. I was not present when the result of the election 
was declared."

Cross-examined, he said inter alia –

"There was no disorder in the conduct of the election and at the collation of the 
votes that could affect the adding and declaration of the results. I do not know of 
any irregularity in the conduct of the election that could have necessitated the 
writing of the letter from the police."
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Now the police had no business with the election under the Constitution or the 
Electoral Act. The duty of the police was to maintain law and order. According to the 
evidence led even by the 1st respondent himself there was no disorder in the 
conduct of the election yet the police, even from their headquarters at Owerri, 
interfered with the peaceful conduct of election, collected the Returning Officer to 
Owerri having stopped him from making the announcement of the results as 
required by law. By the time there had been interference in Owerri, actively 
supported by the police, the figures had been inflated by actual forgery of figures by 
40,000. To say the least, this was a disgrace on the part of the police as it was 
criminal. It is unfortunate that the Federal Court of Appeal showed no interest in 
this aspect of the case notwithstanding that it directed itself correctly on the facts 
thereto. I think the stricture by the trial court of the police is justified, and to remove 
the disgrace, I hope the Inspector General of Police would look into this matter, 
cause the conduct of the police officers concerned needs to be investigated and deal 
with the matter according to law. For this reason I direct that the Chief Registrar of 
this court should forward a copy of this judgment to the Inspector General of Police 
with his attention drawn to this portion of this judgment.

Admissibility and proper custody:

Chief Williams submitted in this part that the issue of proper custody is not relevant 
when dealing with admissibility of a document. It is only relevant in the issue of 
weight. If a document comes from proper custody, submitted learned Senior 
Advocate, the court can presume its genuineness. If a document is relevant once it is 
shown to be so, it is admissible. And Chief Williams brought to our attention section 
122 of the Evidence Act and the decision in Ogbunyiya v. Okudo (1979) 3 LRN 
318;(1979) 6-9 S.C 32;(1979) All NLR 105, 322. Kuruma v. The Queen (1955) A.C 197, 
203 Sadau Yaro v. The State (1968) 1 All NLR 124; 129-130. 

On this issue, Professor Kasunmu SAN for the 2nd and 3rd respondents made a 
distinction between evidence simpliciter, as distinct from documentary evidence, 
and submitted that documents must be authentic and so they must come from 
proper custody.

The issue of proper custody arose in this case as a result of the pronouncement of 
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the Federal Court of Appeal on exhibits A, A1 – A19. The court said –

"The documents admitted as exhibits A, A1 – A19 are copies by virtue of section 
70(b) of the Act, the original is the one sent to commission by virtue of subsection (d) 
thereof section 72(1) mentions the proper custody of the returns after being 
announced and subsection (3) thereof shows how they can be produced. Signed 
copies should not be confused with those documents executed by virtue of section 
93 Evidence Act. The Electoral Act is a special animal among other legislations and 
National Assembly has clearly provided therein how its documents could be 
produced for evidence. Exhibits A, A1 – A19 may be and may not be what the polling 
agents received from Assistant Returning Officers. There are even contradictions in 
the evidence of petitioner about authenticity of some of them."

The Electoral Act 1982 provides in section 70 as follows –

"70. After counting the votes and ascertaining the result of the polls the Returning 
Officer shall –

(a) complete and sign the certificate of return in form EC.8 in the schedule 
of this Act;

(b) deliver a signed copy of the certificate to each candidate or his counting 
agent;

(c) declare the result of the poll by reading the completed certificate of 
return aloud in the place of counting;

(d) cause to be delivered to the commission the original of the certificate of 
return."

And in section 72 it provides –

 "72. – (1) The Returning Officer shall deliver all documents relating to the conduct 
of the election to the commission who shall be responsible for their safe custody.

      (2) The commission shall retain for a period of twelve months all the 
documents relating to an election forwarded to it as required under subsection (1) 
of this section; and unless otherwise ordered by a court of law or notified of legal 
proceedings in respect of such election, it shall at the end of that period cause the 
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documents to be destroyed."

Belgore JCA was in effect saying that the documents to be admissible; they must 
have come from the Federal Electoral Commission itself, which has safe custody of 
these documents as per section 72(1) of the Electoral Act. The signed copies which 
were given to the candidates or their counting agents under section 70(b) are copies 
and inadmissible.

With great respect to his Lordship, he cannot be right. To start with, each copy, given 
to the candidate or his counting agent, is an original under section 70(b) of the Act 
and is admissible. But even then on the question as to who has proper custody of 
these documents, Idigbe JSC delivering the judgment of this court in Ogbunyiya v. 
Okudo (1979) 3 LRN 318;(1979) 6-9 S.C 32;(`979) All NLR 105 put his finger directly 
on the interpretation of the words proper custody.

The learned Justice of the Supreme Court said, quoting the learned author of 
Phipson on Evidence 12th edition article 1762 at page731 with approval –

"What, after all, is meant by the expression ‘proper custody’ of a document? It 
means no more than ‘its deposit with a person and in a place where, if authentic, it 
might naturally and reasonably be expected to be found’ and ‘proof of production 
from proper custody is required not as a ground for reading the document but to 
afford the Judge reasonable assurance of its being what it purports to be’." – see 
page 322 of the report.

In this case, the proper custody, without doubt, is with the Federal Electoral 
Commission. (See section 72 of the Electoral Act).

But that is not the issue in this case. The issue is admissibility. I think that 
admissibility should be based on relevance and not proper custody. Once a matter, 
be it a document or oral evidence is relevant, it is admissible. Proper custody only 
raises the issue of presumption, or, to put it more clearly, the weight to be attached 
to the evidence, documentary or otherwise, after admission. For evidence, 
documentary or otherwise to be admissible, it is sufficient that proper ground of its 
relevance is laid.

It is for all these reasons that I allowed the appeal of Dr. Torti on 2nd November 
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1983.

PEOPLES DEMOCRATIC PARTY v. CHIEF ANAYO ROCHAS OKOROCHA & ORS.

CITATION: (2012) LPELR-7822(SC)

NWALI SYLVESTER NGWUTA, J.S.C. (Delivering the Leading Judgment): The 
rescheduled Governorship election was conducted by the 3rd Respondent, the 
Independent National Electoral Commission (INEC) throughout the Federation on 
the 26th day of April 2011. The appellant, the Peoples Democratic Party (PDP) 
sponsored a candidate at the election in Imo State. The 1st Respondent was 
sponsored at the election by his party, the All Progressive Grand Alliance (APGA).

From the appellant's point of view election was conducted in all the Local 
Government Areas of the State except Ngor Okpala Local Government Area as well 
as some Wards and Polling Units in three other Local Government Areas.

Appellant claimed that its candidate scored 310,106 votes against the 305,263 scored 
by the 1st Respondent, the candidate of the 2nd Respondent. According to the 
appellant, rather than declare its candidate as the winner of the election, the 5th 
Respondent cancelled the election on 27th April 2011 and the 3rd Respondent 
scheduled a supplementary election for the 6th May 2011 in Ngor Okpala, Oguta, 
Ohaji/Egbema and Mbaitoli Local Government Areas and Orji Ward 1 of Owerri 
North Local Government Area of the State.

On the other hand, the Respondents claim that as a result of widespread thuggery 
and violence and the slim margin between the candidate of the appellant, Chief 
Ikedi Godson Ohakim and the 1st Respondent, Chief Anayo Rochas Okorocha 
vis-a-vis the number of registered voters who had not voted in the four Local 
Government Areas of Ngor Okpala, Oguta, Mbaitoli and Ohaji/Egbema and one 
ward, i.e. Orji Ward 1 in Owerri North Local Government Area of the State, a 
supplementary election was scheduled for the affected four Local Government 
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Areas and Orji Ward 1 in Owerri North LGA.

The appellant and its candidate did not participate in the supplementary election. 
The 3rd-11th Respondents returned the 1st Respondent as having scored a majority 
of lawful votes cast at the election and declared him duly elected Governor of Imo 
State.

In its petition before that Governorship Election Petition Tribunal constituted for 
Imo state, the appellant challenged the return of the 1st Respondent as elected 
Governor of Imo State on the following grounds:

"(1) The election of 26th April 2011 was conclusive and was won by its candidate 
Chief Ohakim.

(2) The supplementary election of 6th May 2011 was not necessary, and

(3) The election of 6th May, 2011 was conducted in breach of S.178 (2) of the 
constitution of the Federal Republic of Nigeria 1999 (as amended)."

The Respondents contested the petition. The appellant's petition was dismissed. The 
appellant appealed to the court of Appeal Owerri sitting at Abuja.

The lower Court dismissed the appeal with N50,000.00 costs in favour of the 1st and 
2nd Respondents.

Aggrieved by the judgment of the Court below, the appellant appealed to this Court 
on 17 grounds from which the following three issues were distilled for 
determination in the appellant's brief of argument:

"1. Considering the facts and circumstances of this case vis-a-vis the relevant 
constitutional and statutory provisions, whether or not the lower Court was, not in 
grave error in holding that the 3rd -11th Respondents properly cancelled the 
Governorship election in the affected Local Governments on 26th April 2011 and/or 
purported to have postponed same to 6th May, 2011 (Grounds 1, 2, 7, 8, 9, 11 and 14).

2. Having regard to the clear and unambiguous constitutional and statutory 
provisions relating to the time limit for the holding of a Governorship election 
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particularly section 178(2) of the Constitution and Section 25(8) of the Electoral Act 
2010, whether the lower court was not in serious error in affirming the 
supplementary election held by the 3rd Respondent in the disputed Local 
Governments on 6th May 2011. (Grounds 3, 4, 5, 6, 13 and 16).

3. Juxtaposing the pleadings of parties with the admissible evidence led, whether the 
lower Court did not arrive at a wrong conclusion and decision in dismissing the 
appeal before it. (Grounds 10, 12, 15 and 17)"

In their joint brief of argument, the 1st and 2nd Respondents filed a notice of 
preliminary objection to the hearing of the appeal and argued same in the brief. 
They formulated the following two issues for determination:

"1. Whether the lower Court correctly construed the relevant provisions of the 
constitution of the Federal Republic of Nigeria 1999 (as amended), the Electoral Act 
and INEC Guidelines in affirming the decision of the trial Tribunal that the election 
of 26th April, 2011 were inconclusive, and that the supplementary election held on 
6th May 2011 to conclude the Imo State Gubernatorial election was not 
unconstitutional, or in breach of relevant provisions of the Electoral Act. (Grounds 1, 
2, 3, 4, 5, 6, 7, 8, 9, 11, 13, 14 and 16).

2. Whether the lower Court arrived at the wrong conclusion and decision in 
dismissing the appeal before it. (Grounds 10, 12, 15 and 17).

In their own joint brief, the 3rd-11th Respondents framed the following two issues 
for determination:

"(1) whether in view of available facts with respect to the nature of the election of 
Governorship of Imo State conducted on the 26th April, 2011, the Court of Appeal 
was right in holding that the 3rd-11th Respondents rightly declared the said election 
as inconclusive. (Distilled from Grounds 1, 2, 7, 8, 9, 10, 11, 12, 14, 15 and 16).

(ii) Whether the Court of Appeal was right in affirming that the supplementary 
election of 6th May, 2011 was held in compliance with the provisions of the 
constitution of the Federal Republic of Nigeria 1999 (as amended), the Electoral Act 
2010 (as amended) and other enabling laws. (Distilled from Grounds 3, 4, 5, 6, 13 and 
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17).

Learned Senior Counsel leading for the appellant, filed replies to the 1st and 2nd 
and 3rd-11th Respondents' briefs of argument. In his reply to the 1st and 2nd 
Respondents' brief, learned Senior Counsel also responded to the argument on 
preliminary objection raised by the 1st and 2nd Respondent.

Learned Senior Counsel for the parties adopted, and relied or, their respective briefs 
of argument at the hearing of the appeal.

At the conference on this appeal on 22/2/2012, it was discovered that the trial 
Tribunal delivered its judgment in the appellant's petition on 12th November, 2011. 
The lower Court pronounced its judgment in the appeal against the judgment of the 
trial Tribunal on 6th January, 2012 but gave its reasons for the judgment on the 24th 
day of January, 2012, some 73 days from the date the trial Tribunal delivered its 
judgment.

For obvious reason, learned lead Counsel for the parties were invited to address, on 
the validity vel non of the judgment against which this appeal was filed in view of 
the provisions of S.285 (7) and (8) of the Constitution of the Federal Republic of 
Nigeria 1999 (as altered). As expected, learned Senior Counsel for the parties, each 
with his, promptly responded.

Chief Olanipekun of the Inner Bar who is lead Counsel for the appellant in his 
argument reminded the Court that none of the parties raised the issue which the 
Court required learned Counsel to address, adding that the Court is not competent to 
resolve an issue not submitted to it by either party. He argued that the judgment of 
the Court in the appeal No. SC.14/2012 Abbubakar & Anor v. Saidu Nasamu & Anor 
delivered on 24/2/2012 is not applicable to this appeal. He relied on Cardoso V. 
Daniel (1986) 7 SC 491 He argued that a judgment of a Court is valid until it is set 
aside by a Court of competent jurisdiction.

He referred to S.294 (5) of the Constitution and Ifezue v. Mbadugha (1984) SCN LR 
427. Learned Senior Counsel argued that the appellant will be denied justice if the 
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appeal is not determined on the merit. He referred to Bello v. A-G Oyo State (1986) 5 
NWLR (Pt.457) 828 and relied on the latin maxim: ubi jus remedium. He referred to 
the enrolled order of the lower Court at pages 1347-1347 of the record. He urged the 
Court to hear and determine the appeal on the merit.

Learned Senior Counsel leading for the 1st and 2nd Respondents, Chief Akintola, 
SAN referred to S.285 (7) and (8) of the Constitution (supra) and said that the issue 
raised by the Court is an issue of jurisdiction. He referred to S.233 (2) paragraph E of 
the Constitution and contended that the lower Court is not the final Court in 
Governorship election appeals. Learned Counsel referred to the record and said that 
the judgment of the lower Court was delivered on 6/1/2012 and reasons for the 
judgment was given on 24/1/2012. He referred to Ord. 8 r. 12 (5) of the Supreme 
Court Rules for the power of the Court to raise an issue suo motu provided parties 
are given the opportunity to address the Court on the issue as was done in this case. 
He urged the Court to strike out the appeal.

Learned lead Counsel for 3rd-11th Respondents, Dr. Izinyon, SAN said the issue 
raised by the Court is jurisdictional and argued that the Court is competent to raise 
the issue even though it was not raised by either party. He referred to SSD 
Construction v. NNPC (2011) 9 NWLR (Pt. 1252) page 317 at 332 and 335. He 
contended that the lower Court had jurisdiction on 6/1/2012 when it pronounced its 
judgment but had no jurisdiction on 24/1/2012 when it gave its reasons for the 
judgment. He urged the Court to strike out the appeal and relied on the judgment of 
the Court delivered on 24/2/2017 in appeal No. SC.14/2012 Consolidated. He referred 
to Ord. 8 r. 4 (5) of the Supreme Court Rules (as amended).

In reply, learned Senior Counsel for the appellant, Chief Olanipekun, SAN said that 
the lower Court had jurisdiction when it delivered its judgment on 6/1/2012 and that 
the reasons for the judgment given on 24/1/2012 did not affect the validity of the 
judgment.

Section 285 (7) and (8) of the Constitution (supra) is hereunder reproduced:

"S.285 (7): An appeal from a decision of an election Tribunal or Court of Appeal in an 
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election matter shall be heard and disposed of within 60 days from the date of the 
delivery of judgment of the Tribunal or Court of Appeal.

S.285 (8): The Court, in all final appeals from an election Tribunal or Court may 
adopt the practice of first giving its decision and reserving the reasons therefore to a 
later date."

The language of the provisions reproduced above is clear and unambiguous and the 
words therein ought to be given their ordinary and plain grammatical meanings. 
See Agbiti v. The Nigerian Navy (2011) 206 LRCN 181 at 230f; Tariola v. Williams 
(1982) 7 SC p.27; Mobil v. FBIN (1977) 3 SC p.53. S.285 (7) is clear and needs no 
elucidation.

In S.285 (7), "The Court" refers to the Court of Appeal an appellate Court. The Court 
is the Court of Appeal hearing appeal arising from of Assembly and National 
Assembly elections. Such appeals are filed at the Court referred to as the Court of 
Appeal.In appeals arising from the decisions of the Court of Appeal in election 
petitions arising from the Presidential and Governorship election petitions the Court 
in the final appeals is the Supreme Court. In the final appeals, the Court may deliver 
its decision and give reasons for the decision at a later date. Be that as it may, the 
reasons for the judgment of the Court in the appeal must be given within the 60 days 
stipulated in S.285 (7) of the Constitution.

Where the Court of Appeal is not the Court hearing the final appeal, it is not 
competent to deliver its decision and give reasons for same later. This is because 
there is right of appeal and unless the reason is given along with the judgment; the 
party aggrieved by the judgment may not have all the materials he needs to appeal 
within time.

Now a decision and the reasons for it are one and the same thing. None is valid or 
can exist without the other. It follows that the Court, in the final appeal, though 
empowered to deliver its decision and give reasons for it at later date, must give the 
reasons within the 60 days in S.285 (6) of the Constitution.In the case at hand, the 
trial Tribunal delivered its judgment on 12/11/2011, the lower Court delivered its 
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judgment on 6/1/2012 but gave its reasons for the judgment on 24/1/2012. The 
reasons given outside the period of 60 days in S.285 (7) of the Constitution has a 
devastating effect on the judgment delivered within time on 6/1/2012. By the late 
delivery of the reasons for the judgment, the judgment rendered within time is 
rendered a nullity as the reasons for the judgment are inseparable from the 
judgment.

At the expiration of the 60-day period within which it must deliver its judgment, the 
Court of Appeal became functus officio and so the respondents do not have to show 
that the reasons given outside the 60 days occasioned a miscarriage, unlike the 
situation under S.294 (5) of the Constitution. See Ariori & Ors v. Elemo (1985) 1SC 13; 
Ojokoloko & Ors v. Alamu & Ors (1987) 7 SC (Pt. 1) 124.

I am aware of such cases as John v. Black (1985) 4 NWLR (Pt. 90) 539 and Egbe v. 
Alhaji (1990) 1 NWLR (Pt.128) 546 to the effect that an appellate Court has no 
jurisdiction to give judgment outside the grounds of appeal and the oral argument of 
learned Counsel on both sides. As argued by the learned Silk for the appellant, the 
issue was not raised by any party but learned Counsel for the parties have been 
given the opportunity to be heard and were in fact heard on the issue raised suo 
motu by the Court.

I do not accept the argument of learned Senior Counsel for the appellant that the 
reasons given on 24/1/2012 do not adversely affect the judgment delivered on 
6/1/2012. Learned Counsel for the appellant relied on the latin maxim: ubi jus ibi 
remedium. Yes, where there is a right the law provides a remedy.

What is the appellant's right and what is his remedy in this case? In my view, his 
right is his constitutional right to appeal against the judgment of the lower Court. 
His remedy is the exercise of that right. The exercise of that right does not guarantee 
the success of the appeal or even the hearing and determination of the appeal on the 
merit. The appeal cannot be heard if it is incompetent.

Learned Senior Counsel for the Appellant questioned the competence of this Court 
to raise the issue of non-compliance with the provision of S.285 (7) and (8) of the 
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Constitution. Both learned Senior Counsel for the 1st and 2nd set of Respondents 
argued that the issue raised is a constitutional matter and the Court is competent to 
raise it provided parties are given the opportunity to be heard.

The Court hearing a matter, whether as a Court of first instance or an appellate 
Court has a duty to ensure that the processes by which a party seeks relief before it 
comply with the relevant provisions of the applicable law. It may raise an issue suo 
motu provided that if the issue so raised is one on which the matter will be disposed 
of, learned Counsel for the parties must be heard on it before decision is taken.

A Court of record must jealously guard the judicial process from being ridiculed or 
scandalized and for the purpose of achieving a just, equitable and expeditious 
dispensation of justice. See Dingyadi v. INEC (No. 2) (2010) 18 NWLR (Pt.1224) p.154. 
In the quest for justice, the Court can glean through its records and all processes 
transmitted to it in respect of the appeal to ensure compliance with the law and 
rules.

It would have been an act of disservice to the administration of justice if the Court 
had closed its eye to the defect in the judgment appealed against and proceed to 
determine the appeal on its merit. This would have been in conflict with other 
recent decisions of this Court on S.285 of the Constitution and the conflicting 
judgments would have made the law uncertain. See SC.141/2011; SC.766/11; 
SC.267/11; SC.282/2011; SC.356/2011 and SC.35.../2011 (Consolidated) in which 
judgment was given on 27/1/2012 and SC.14/2012; SC.14A/2012; SC.14B/2012 and 
SC.14C/2012 (Consolidated) which judgment was delivered on 24/2/2012.

It is the duty of the Court to ensure its own competence and the competence of any 
matter brought to it for adjudication. One of the elements constituting the 
competence of a matter before a Court and ipso facto the competence of that Court 
to hear it is that "the subject matter of the case is within its jurisdiction and there is 
no feature in the case which prevents the Court from exercising its jurisdiction." See 
Agbati v. the Nigerian Navy (supra); Madukolu v. Nkemdilim (1962) 2 SCNLR 341 at 
348.The defect in the appeal which prevents the Court from exercising its 
jurisdiction to hear and determine it is the fact that the reasons for the judgment 
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were given outside the 60 days in S.285 (7) of the Constitution.

Section 294 (5) of the Constitution (supra) invoked by learned Senior Counsel for the 
appellant is of no avail in this case. It is a general provision which is not applicable 
to election matters in which time is of essence and which are governed by the 
restrictive provisions in S.285 of the Constitution.

The judgment is a nullity and I so declare. Consequently, the appeal against it is 
struck out.

For the avoidance of doubt and to forestall a rush to the Court for interpretation of, 
or consequential order arising from, the judgment or both, I hasten to add that the 
judgment of the Election Petition Tribunal in Imo State delivered on 12th November, 
2011 is subsisiting.

Parties to bear their costs.

ACTION CONGRESS OF NIGERIA V. SULE LAMIDO & ORS.

CITATION: (2012) LPELR-7825(SC)(REASONS)

MAHMUD MOHAMMED, J.S.C.: On Friday 10th Day of February, 2012, I delivered 
my judgment in this appeal in which I dismissed the Appellant's appeal and further 
affirmed the judgment of the Court of Appeal which affirmed the decision of the 
Governorship Election Petition Tribunal sitting at Dutse, Jigawa State which 
dismissed the Appellant's petition on 24th October, 2011. I did say on that day that I 
shall give my reasons for the judgment today. I now proceed to give my reasons.

The Appellant in this appeal as petitioner had challenged the election and return to 
the 1st Respondent as the Governor of Jigawa State in the election conducted by the 
3rd Respondent on 26th April, 2011. The Governorship Election tribunal of Jigawa 
State, after giving the parties a full hearing, dismissed the Appellant's petition. Not 
satisfied with the judgment of the Tribunal, the petitioner/Appellant had appealed 
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against that judgment at the Kaduna Division of the Court of Appeal which after 
hearing the Appellant and the Respondents, dismissed the appeal and affirmed the 
judgment of the Tribunal. Aggrieved by the decision of the Court of Appeal, the 
Appellant is now on a further final appeal to this Court on a Notice of appeal 
containing 16 grounds of appeal from which 9 issues for the determination of the 
appeal were formulated after abandoning grounds 7, 8 and 12 of the grounds of 
appeal from which no issue was formulated. Accordingly, grounds 7, 8 and 12 of the 
grounds of appeal having been abandoned, are hereby struck out. The issues as 
identified in the Appellants briefs of argument are –

"1. Whether the Court of Appeal was right when despite its findings a fact that the 
Appellant was only allowed to utilize nine (9) days of 14 (fourteen) days statutory 
allocated to it when on the 1st September, 2011 its case was closed and held that the 
Appellant was not denied its right to fair hearing.

2. Whether the Court of Appeal was right when it upheld the lower trial Tribunal 
decision refusing to grant the Appellant's application to summon the INEC 
Commissioner or his representative to tender ballot papers used in the election and 
held that, that did not lead to denial of fair hearing.

3. Whether the Court of Appeal was not wrong in its conclusion that the rejection of 
All the ballot papers sought to be tendered was wrong when they had as a fact found 
that the Appellant has sufficiently satisfied the second limb of the provision of 
paragraph 4(5)(c) of the First Schedule having listed five Local Government Areas of 
Birnin Kudu, Gwaram, Ringim, Taura and Gwiwa in the Appellant's Petition at the 
Tribunal.

4. Whether the approach adopted by the Court of Appeal leading to the conclusion 
that the production of Exhibit 'B' alone in evidence had shifted the burden of 
proving that the 1st Respondent was not educated up to at least School Certificate 
from the 1st Respondent, did not occasion miscarriage of justice.

5. Whether having found that Exhibit 'B' is a public document which is inadmissible 
under the meaning of Section 111 of the Evidence Act, the Court of Appeal could 
justify reliance on the Exhibit by following the decision in ONOBRUCHERE vs. 
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ESEGINE (1986) 1 N.W.L.R. (Pt. 19) 799 to find in favour of the 1st Respondent's 
qualification to contest election into the office of Governor of Jigawa State.

6. Whether the Court of Appeal was not wrong in its assessment and evaluation of 
Exhibit 'D' vis-a-vis the evidence of PW4 as a result of which it misplaced the 
evidence to the case of the Appellant regarding the qualification of the 1st 
Respondent to contest the Governorship election of Jigawa State.

7. Whether the Court of Appeal was not wrong when it held that lower Tribunal did 
not misdirect itself when it failed to examine Exhibits 'E' - 'Z,' Exhibits 1 - 36 as 
enjoined by the law.

8. Whether the Court of Appeal was not wrong in its assessment and evaluation of 
evidence of DW1 and DW2 and on the weight the lower Tribunal attached to their 
evidence even as tainted witnesses.

9. Whether the Court of Appeal was right when it held that the averments contained 
in paragraphs 18 and 19 of the Appellant's petition filed at the Tribunal were not 
specific but nebulous."

Although in the 1st and 2nd Respondents' joint brief of argument 8, issues were 
identified from Appellant's grounds of appeal while 6 issues were framed by the 3rd, 
4th and 5th Respondents in their joint brief of argument from the same Appellants 
grounds of appeal, all the issues in the respective Respondents brief of argument 
have adequately captured and covered all the complaints raised by the Appellants in 
the 9 issues raised in the Appellant's brief of argument for the determination of this 
appeal. I shall therefore deal with the issues as raised in the Appellant's brief of 
argument which contained various fragments of complaints of the Appellant on the 
way and manner the trial Tribunal evaluated the evidence before it arrived at 
various findings culminating in its decision affirmed by the Court of Appeal that the 
Appellants had failed to discharge the burden of proof vested upon it by law to 
justify granting the reliefs sought by it in its petition. 

The basis of the complaint of the Appellant as a petitioner at the trial Tribunal 
against the Respondents was that the 1st Respondent was, at the time of the election, 
not qualified to contest the Governorship Election conducted by the Independent 
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National Electoral Commission on 26th April, 2011 in Jigawa State; that the 1st 
Respondent was not qualified to contest the election because he presented to the 
Independent National Electoral Commission a forged West African Examination 
Council Certificate No. C3005655 and that he did not attend the then Government 
College Zaria now Barewa College beyond Form 3 and as such did not possess the 
requisite qualification required by the 1999 Constitution to contest the election. It 
was also the case of the Appellant/Petitioner that the election of 26th April, 2011, 
which produced the 1st Respondent as the Governor of Jigawa State of Nigeria, was 
invalid by reason of corrupt practices and non-compliance with the provisions of 
the Electoral Act, 2010 and Independent National Electoral Commission Manual for 
Electoral Officers. The corrupt practice, complained of by the Appellant in the 
election, include multiple thumb printing and vote rigging in that the 3rd, 4th and 
5th Respondents wrongfully computed majority of lawful votes counted as cast for 
the 1st Respondent even though the said figures were altered and inflated and were 
products of artificial polling units.

At the trial of the Appellant's petition before the trial Tribunal which followed a 
pre-trial conference, the Appellant called 5 witnesses in the course of the trial 
during which Exhibits A - Z and 1 - 36 were tendered and received in evidence. On 
1st September, 2011, the trial Tribunal closed the case of the Appellant before the 
Appellant's witness, the Registrar of the West African Examination Council upon 
whom a subpoena had been issued to attend and give evidence.

The 1st and 2nd Respondents opened their case or defence on the same day 1st 
September, 2011 and closed the same the following day 2nd September, 2011 after 
calling only 2 witnesses. However, the 3rd, 4th and 5th Respondents declined to call 
any witness at the trial at the conclusion of which the trial Tribunal came to the 
conclusion that the Appellant had failed to prove its case to qualify for being 
granted the reliefs sought in its petition and accordingly dismissed the petition to 
give rise to the Appellants appeal to the court of appeal and ultimately to this Court.

Although the real and infact only issue for determination in this appeal is whether 
or not on the averments contained in the petition and the evidence adduced before 
the trial Tribunal, the Appellant succeeded in proving its case against the 



146

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

Respondent to be entitled to the reliefs sought by it, I shall all the same examine the 
fragments of the sub-issues surrounding the required burden of proof under the law 
in order to arrive at appropriate decision in the interest of justice.

The first issue in the Appellants brief of argument is whether by the action of closing 
its case on 1st September, 2011, the trial Tribunal denied the Appellant its 
Constitutional right of fair hearing under Section 36(1) of the 1999 Constitution. It 
was argued for the Appellant that by closing its case one day before its vital witness 
could arrive from Lagos to give evidence on the 1st Respondent's West African 
Examination Council Certificate being disputed, on a day when the Appellant had 
only utilized 9 days out of the 14 days allowed it by the Rules of the Court to present 
its case, the Court below was wrong in finding that the Appellant's right of fair 
hearing had not been breached by the trial Tribunal; that under the circumstances 
in which the Appellant's case was closed by the trial Tribunal, it cannot be said that 
the Appellant was not denied a fair hearing which being a Constitutional right, 
cannot be waived by a party as held in Elike v. Nwankwoala (1984) 12 S.C. 301; 
Mohammed v. Kano N.A. (1968) All N.L.R. 411; Unongo v. Aku (1983) 11 S.C. 129 and 
Ariori & Ors. v. Euno & Ors. (1983) 1. S.C.N.L.R. Learned Counsel concluded on this 
issues that the right of the Appellant to fair hearing having been breached by the 
trial Tribunal, the Court below erred in not setting aside that decision in the line 
with the decision in Ndukanba v. Kolomo (2005) All F.W.L.R. (Pt. 248) 1602 at 1614.

For the 1st and 2nd Respondents, it was contended that the closure of the 
Appellant's case on 1st September, 2011 after the refusal of the trial Tribunal to 
issue a subpoena on the INEC Commissioner to produce and tender ballot papers 
and its refusal to grant further adjournment to the Appellant to call an official of 
WAEC who was on a subpoena to come and give evidence for the Appellant, did not 
amount to denial of fair hearing as found by the Court below. Learned senior 
Counsel referred to the list of witnesses which accompanied the Appellant's petition 
which does not contain any name of WAEC official and traced the record of the 
hearing of the petition which opened on 16th August, 2011 and closed on 1st 
September, 2011, and submitted that the Court below was right in finding that the 
Appellant was indeed given fair hearing as the maximum of 14 days allowed by 
Paragraph 41(10) of the 1st Schedule to the Electoral Act 2010 (as Amended) was 



147

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

exhausted on 29th August, 2011 to justify closing the case of the Appellant on 1st 
September, 2011. Citing and relying on the cases of Memorial Farms Ltd. Anor. v. 
Nigeria Agric & Co-operative Bank Ltd. & Anor. (2008) 12 N.W.L.R. (Pt.1098) 412 at 
427 and T.M. Orugbo & 3 Ors. v. Bulama Una (2002) 16 N.W.L.R. (Pt.792) 175 at 206, 
learned senior concluded that going by the record of appeal, the Court below was 
right in its decision that the Appellant's right of fair hearing under Section 36(1) of 
the 1999 Constitution had not been breached by the trial Tribunal.

As for the 3rd, 4th and 5th Respondents in their joint brief of argument, their 
learned Counsel also took the same stand as was taken by the 1st and 2nd 
Respondents in their joint brief of argument. Pointing at the decision of the trial 
Tribunal at pages 811 to 812 of the record of the appeal, learned Counsel stressed 
that having regard to the opportunity given to the Appellant to call witnesses to 
prove its petition, the complaint of the Appellant of an alleged denial of fair hearing 
is not supported by the record and therefore urged this Court to resolve the issue 
against the Appellant particularly when the case of Newswatch Communication Ltd. 
v. Attah (2006) 12 N.W.L.R.(Pt.993) 144 at 170 - 170, is taken into consideration. The 
complaint of the Appellant in this issue that the trial Tribunal denied it its 
Constitutional right of fair hearing as enshrined in Section 36(1) of the 1999 
Constitution of the Federal Republic of Nigeria is certainly not born out of the record 
of the trial Court. The Appellant which opened its case on 16th August, 2011, had its 
full time of 14 days prescribed under paragraph 41(10) of the 1st Schedule to the 
Electoral Act 2010 as amended to prosecute its case closed by the trial Tribunal on 
1st September, 2011. It is quite clear from the record of appeal, as rightly found by 
the Court below, that the Appellant was given ample opportunity to present its case 
by being given several adjournments by the trial Tribunal to enable it call its 
witnesses, particularly the official of WAEC whose absence at the various dates 
shown on the record, could not be explained by the learned Counsel to the Appellant 
before its case was closed on 1st September, 2011. The Court below was therefore 
right, in my view, in finding that the trial Tribunal not only created conducive 
atmosphere or environment for the Appellant to enjoy its right of fair hearing but 
also gave the Appellant adequate time allowed by law to prove its case at the 
hearing. Hence, the Appellant having failed to utilize the opportunity given by the 
trial Tribunal to fully enjoy its right of fair hearing in the course of prosecuting its 
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petition, the Appellant cannot now be allowed to turn round to accuse the trial 
Tribunal of denying it that right. I find support in the decision of this Court in the 
case of Newswatch Communication Ltd. v. Atta (2006) 12 N.W.L.R. (Pt.993) 144 at 170 
- 171. Accordingly, this issue on the allegation of denial of fair hearing, must be 
resolved against the Appellant. 

The second issue in the Appellant's brief of argument also relates the same 
complaint of denial of fair hearing as raised in the first issue just resolved. The only 
exception is that the complaint of denial of fair hearing in this second issue is tied to 
the alleged refusal of the trial Tribunal to grant the Appellant's application to 
summon the INEC commissioner or his representative to tender ballot papers used 
in the conduct of the election. This issue is not at all supported by the record of 
appeal as found by the trial Tribunal and affirmed by the court below. This is 
because the failure of the Appellant to accompany its petition with copies or list of 
every document to be relied on at the hearing of the petition, which in this case 
include the said ballot papers in line with requirements of paragraphs 4(5)(c) and 
41(8) of the 1st schedule to the Electoral Act 2010, as amended, was mainly 
responsible for the refusal of the trial Tribunal to admit the documents in evidence. 
No complaint of denial of fair hearing at all shall arise from the facts revealed on 
the record. This second issue like the first one must also fail.

The third issue is whether the court of Appeal was not wrong in its conclusion that 
the rejection of all the ballot papers sought to be tendered was not wrong when they 
found as a fact that the Appellant has sufficiently satisfied the second limb of the 
provision of paragraph 4(5)(c) of the 1st Schedule with the listing of five Local 
Government Areas of Birnin Kudu, Gwaram, Ringim, Taura and Gwiwa in the 
Appellant's petition. The Appellant has argued on this issue that it had complied 
with sub-paragraph (5) of paragraph 4 of the 1st schedule to the Electoral Act 2010 as 
amended to have been entitled to the indulgence of the trial Tribunal in receiving 
the bailout papers in evidence.

From the manner in which this third issue is frame in the Appellant's brief where it 
admits of having complied with the second limb only of the provisions of paragraph 
4(5) of the 1st Schedule to the Electoral Act 2010 as amended, the fact that only five 
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Local Government Areas out of the 27 Local Government Areas of Jigawa state had 
been listed in the Appellant's petition thereby leaving out 22 Local Government 
Areas from the list, the finding of the trial Tribunal affirmed by the Court of Appeal 
that there were no full compliance with the requirement of that provision of the 
Electoral Act, 2010, by the Appellant was quite in order to justify resolving this issue 
against the Appellant without further consideration.

The fourth issue is whether the approach adopted by the court of Appeal leading to 
the conclusion that the production of Exhibit 'B' alone in evidence had shifted the 
burden of proving that the 1st Respondent was not educated up to at least school 
Certificate from the 1st Respondent did not occasion miscarriage of justice. Learned 
Counsel to the Appellant has submitted that the evidence PW4 has cast doubt on the 
genuineness of Exhibit 'B' to have required the Respondent to lead evidence to prove 
the genuineness of his Certificate Exhibit 'B' the burden having shifted to him as was 
the case in G. Chitex Industries Ltd. v. Oceanic Bank Ltd (2005) 7 S.C.N.J. 278.

As for the 1st and 2nd Respondents, their learned senior Counsel maintained that 
the Court below was right in affirming the decision of the trial Tribunal that the 
original of the West African School Certificate of the 1st Respondent produced and 
tendered in evidence as Exhibit 'B' was sufficient proof that the 1st Respondent was 
educated up to School Certificate level and cast on the Appellant the burden of proof 
that Exhibit 'B' was a forgery; that since it was the Appellant that alleged in its 
petition that the 1st Respondent was as at the date of the ejection of 2011 not 
qualified to contest the elections, the trial Tribunal and the Court of Appeal were 
right in saying that the initial burden of proof that the 1st Respondent was not 
qualified to contest the election, lay on the Appellant which failed to discharge that 
burden.

Learned Counsel to the 3rd, 4th and 5th Respondents on the other hand pointed out 
that the two Courts below were right in their decisions that the burden of proving 
that Exhibits 'B' was a forged document lay on the Appellant Petitioner which was 
required to have proved that fact beyond reasonable doubt. 

In the resolution of this issue, it is necessary to examine the averment in the 
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Appellant's petition where the first ground upon which the election and return of 
the 1st and 2nd Respondents was challenged in paragraph 10(a) of the petition 
states-

"10(a.) That the 1st Respondent was at the time of the election not qualified to 
contest the election."

The particulars of this ground contained in paragraphs 11(i) and (ii), 12, 13, 14, and 
15 of the petition alleged that the 1st Respondent was not validly nominated; that 
the 1st Respondent is not educated to at least School Certificate level and that the 1st 
Respondent presented a forged West African School Certificate to the INEC. As the 
initial allegations that the 1st Respondent was not qualified to contest the election 
on the grounds stated are contained in the Appellant's petition, the burden of 
proving the allegation lay squarely on the Appellant inspite of the fact the 1st 
Respondent West African School Certificate Exhibit 'B' was tendered through the 
Appellant's witness PW4. In particular, the allegation of presentation of a forged 
West African School Certificate to INEC by the 1st Respondent is a disqualification 
factor under Section 182(1)(j) of the 1999 Constitution which states -

"182(1) No person shall be qualified for election to the office of Governor of a state if

(a) ..................

(j) he has presented a forged Certificate to the INEC"

The allegation of forgery being a criminal offence, must be proved beyond 
reasonable doubt which burden the two counts below found the Appellant had 
failed to discharge in its bid to prove its petition, which in my view, was rightly 
dismissed by the trial Tribunal and affirmed by the Court below.

Issue 5 in the Appellant's brief is whether having found that Exhibit 'B' is a public 
document which is inadmissible under Section 111 of the Evidence Act, the Court of 
Appeal could justify reliance on the Exhibit by following the decision in 
Onobruchere v. Esegine (1985) 1 N.W.L.R. (Pt. 19) 799 at 808, to find in favour of the 
1st Respondent's qualification to contest the election into the office of the Governor 
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of Jigawa State. This issue having been formulated from one of the abandoned 
ground 8 of the grounds of appeal which had been already struck out earlier in this 
judgment, the issue shall have no legs to stand upon and is hereby ignored. See 
WAEC v. Adeyanju (2008) 9 N.W.L.R. (Pt. 1092) 207 at 291. In any case, the Appellant 
having failed to prove that the Certificate Exhibit 'B' was forged in support of its 
petition, the fact that whether or not the same Certificate Exhibit 'B' was 
inadmissible in evidence is totally irrelevant as the 1st Respondent was not required 
to prove for the Appellant the grounds of its petition.

Issue 6 in the Appellant's brief of argument on the other hand is whether the Court 
of Appeal was not wrong in its assessment and evaluation of Exhibit 'D' vis-a-vis the 
evidence of PW4 as a result of which it misapplied the evidence to the case of the 
Appellant regarding the qualification of the 1st Respondent to contest the 
Governorship election of Jigawa state. Learned Appellant's Counsel submitted that 
evaluation of a document is not within the exclusive preserve of the trial court as 
both the trial Court and the appellate court, have equal rights in evaluation of 
documentary evidence having regard to the decision of this Court in Iwuoha & Ors. 
v. Nigeria Postal Services Ltd. & Ors. 14 N.S.C.Q.R. (Pt. 253) 275; that although the 
complaint of the Appellants in its petition was that the 1st Respondent did not go 
beyond Form 3 at the Government College Zaria, the Court below failed to scrutinize 
Exhibit 'D' properly to make appropriate findings.

However, 1st and 2nd Respondent's senior Counsel is of the view that both the trial 
Tribunal and the Court below properly evaluated the evidence contained in Exhibit 
'D' before making appropriate findings. Learned Counsel to the 3rd, 4th and 5th 
Respondents is also of the view that the Court of Appeal was right in affirming the 
decision of the trial Tribunal on the content of the file Exhibit 'D'.

From the evidence of PW4 who was called by the Appellant to testify in support of 
its ground of petition that the 1st Respondent was not qualified to contest the 
election being challenged, confirmed from Exhibit 'D' that student No. 1528 of 
Barewa College Zaria is Sule Lamido the 1st Respondent. The witness further 
confirmed that Exhibit D contained report sheets of 1st Respondent from 1962 - 1966 
and that the reports are from Forms 1 - 5. There is no doubt whatsoever that based 
on the evidence on record correctly assessed and evaluated, the Court below rightly 
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exercised its powers as appellate Court in affirming the decision of the trial Tribunal 
that the Appellant had failed to prove one of its grounds of petition that the 1st 
Respondent does not possess the required educational qualification of at least up to 
School Certificate level as prescribed by the 1999 Constitution to contest the 26th 
April, 2011 election. This issue must also be resolved against the Appellant.

The 7th issue in the Appellant's brief of argument is whether the Court of Appeal 
was not wrong when it held that the lower Tribunal did not misdirect itself when it 
failed to examine Exhibits 'E' -'Z' and Exhibits 1- 36 as enjoined by the law. Learned 
Counsel argued that the documents were tendered to prove facts in support of its 
petition in paragraphs 8, 17, 18 and 19; that even in the absence of oral evidence in 
support of the documents, having regard to the case of W.A.B. Ltd v. Savannah 
Ventures Ltd. (2002) 10 N.W.L.R. (Pt. 775) 401, the Court below was bound to 
examine the documents and make appropriate findings as the documents speak for 
themselves.

For the 1st and 2nd Respondents, their stand on this issue is that the Court below 
was right in holding that the pleadings of the Appellant in paragraphs 18 and 19 of 
the petition were generic, imprecise, inexact, wooly and incapable of supporting an 
allegation of non compliance or attract anything more than a general denial. 
Replying on several cases including Onibudo v. Akibu (1982) 7 S.C. 29 at 30, learned 
Counsel submitted that the Court below was right in refusing to examine, the 
contents of Exhibits 'E' -'Z' and 1- 36 in order to see whether or not there was 
non-compliance with the Electoral Act 2010 as amended in the conduct of the 
Election by the 3rd Respondent.

Learned Counsel to the 3rd, 4th and 5th Respondents is also of the view that the 
Court of Appeal was right in the conclusion it reached in its judgment regarding the 
evaluation of evidence contained in the Exhibits mentioned in this issue, that is to 
say Exhibits 'E' -'Z' and 1 - 36 respectively; that the Court below was right in holding 
that the trial Tribunal was not bound to sort out and examine the affected 
documents to make out or establish the case of the Appellant in its petition.

Taking into consideration of the nature of the Appellant's allegation in its petition 
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against the conduct of the election by the 3rd - 5th Respondents in that they acted 
contrary to the spirit and intendment of the Electoral Act 2010 as the election was 
characterized by malpractices, substantial non-compliance with mandatory 
statutory requirements and irregularities that substantially affected the election. 
The Appellant also complained in the petition of deliberate wrong entries made by 
the 3rd Respondent's agents or representatives at the Units, Wards, Local 
Government Areas and at State Level collation centres and that the results of the 
election of Jigawa State were jettisoned and altered. All these serious allegations in 
various paragraphs of the petition must be supported by oral evidence to tie the 
relevant documents admitted in evidenced to various acts of non-compliance or 
alterations complained of in the documents. It is certainly not the duty of the trial 
Tribunal or the Court below to place exhibits 'E' -'Z' and 1- 36 on the table and 
examine them one by one in order to determine whether or not the Appellant's 
petition had been established to be entitled to the reliefs sought. See Onibudo v. 
Akibu (1982) 7 S.C. 29 at 30 and Chief Joshua Alao v. Alfa Issa Kano & Ors. (2005) 11 
N.W.L.R. (Pt. 935) 165 at 178. On this issue therefore, the Court below was far from 
being wrong in its decision on Exhibits 'E' -'Z' and 1- 36 complained of by the 
Appellant in this issue

Issue No. 8 in the Appellant's brief is whether the Court of Appeal was not wrong in 
its assessment and evaluation of evidence of DW1 and DW2 and the weight the trial 
Tribunal attached to their evidence even as tainted witnesses. The complaint of the 
Appellant in this issue is that under cross examination, the witnesses had exhibited 
their respective interest in the outcome of the case suggesting that they were tainted 
witnesses; that the Court of Appeal was in error relying on a criminal case Moses v. 
The State (2006) 11 N.IN.L.R. (Pt. 992) 458, resolving the question regarding the 
admissibility of the evidence of the said tainted witnesses.

The stand of the 1st and 2nd Respondent on this issue is that the law is quite clear 
that merely close relationship like employer/employee does not make a person a 
tainted witness. This was the decision in Feliwa Ojo v. Dr. Gharoro & Ors. (2006) 10 
N.W.L.R. (Pt.987) 173 at 208 - 201.

3rd, 4th and 5th Respondents are also of the view that the decision of the Court 
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below on DW1 and DW2 is in order.

The Tribunal which was right in not treating the witnesses as tainted and the Court 
below was right in my view in affirming that stand of the trial Tribunal. The issue is 
thus resolved against the Appellant.

The last issue and 9th issue in the Appellants brief of argument is whether the Court 
of Appeal was right when it held that the averments contained in paragraphs 18 and 
19 of the Appellant's petition filed at the Tribunal were not specific but nebulous. It 
was argued for the Appellant that even if the Court of Appeal was right in holding 
that the Appellant had joined issue with the Respondents in respect of the material 
averments as contained in paragraphs 18 and 19 of the petition, the burden of 
proving the averments in paragraph 19 of the petition had shifted to the 
Respondents because of their consistent assertion in the affirmative.

The learned senior Counsel to 1st and 2nd Respondents on the other hand is of the 
strong view that the conclusion of the Court of Appeal that the pleadings in 
paragraphs 18 and 19 of the petition were wooly, general and vague was inevitable 
because the Appellant had claimed that those paragraphs were admitted by the 
Respondents who did not give a more specific answer to those paragraphs.

3rd, 4th and 5th Respondents through their learned counsel on their part had 
maintained that paragraphs 18 and 19 of the petition are clearly wooly and vague as 
described by the Court of Appeal and therefore urged this Court to resolve this issue 
against the Appellant.

This last and 9th issue in the Appellant's brief relates exclusively to the legal effect of 
paragraphs 18 and 19 of the petition. It is quite plain that the Appellant's complaint 
in this issue had already been put forward by the Appellant and considered in the 
resolution of issue No. 7 at page 23 of the Appellant's brief of argument wherein the 
Appellant's brief of argument the Appellant said in paragraph 4.64 of the brief thus -

"4.65 It is well settled law that documentary evidence must relate to the parties 
pleading. It is submitted with respect that exhibit E-Z and 1 - 36 relate to the facts 
averred in paragraphs 8, 17, 18 and 19 of the petition. The fact in issue in the instant 
case is non compliance with Section 53 and 74 of the Electoral Act 2010 (as 
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amended) Court of Appeal at page 1157 - 115? Volume 2 of the record acknowledged 
that Exhibits E - Z and 1- 36 were tendered in relation to averment contained in 
paragraphs 18 and 19 of the petition. Having so acknowledged, then the issue at 
stake would have been whether Exhibits E - Z and 1 - 36 relate to the Appellants 
pleading but not whether was oral evidence to support such exhibits."

There is no doubt whatsoever that the effect of paragraphs 18 and 19 of the 
Appellant's petition in relation to the evidence adduced by the Appellant, 
particularly Exhibits E - Z and 1 - 36, had already been considered under issue 7 and 
effectively resolved. Infact the fact that the two paragraphs in question are vague 
can be clearly seen from paragraph 18 which states-

"18. Your petitioner avers further that contrary to the 3rd Respondent's guideline 
and Electoral Act 2010, the results of the election of Jigawa State were jettisoned and 
altered to suit the 1st Respondent." 

The way the results of the election in Jigawa State were jettisoned and altered to suit 
the 1st Respondent are very far from being clear from this paragraph. The Court of 
Appeal was therefore absolutely right, in my view, in describing the averments in 
paragraphs 18 and 19 of the Appellant's petition as generic, imprecise and incapable 
of supporting an allegation of non-compliance and can attract only general denial. 
Like the rest of the issues 1 - 8 earlier resolved in this judgment, the last and 9th 
issue for determination in this appeal must also be resolved against the Appellant.

In the final result, the Appellant having failed to prove its petition as required by 
law, the trial Tribunal was right in dismissing the petition while the Court of Appeal 
was equally right in law in dismissing the Appellant's appeal. These are therefore 
my reasons for dismissing the Appellant's appeal and affirming the judgments of 
two Courts below on 10th February, 2012 without any order on costs.

CRIMINAL LITIGATION CASES:

PATRICK NJOVENS & ORS. V. THE STATE
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CITATION: (1973) LPELR-2042(SC)

G. B. A. COKER, J.S.C. (Delivering the Leading Judgment): The four appellants 
were respectively the 1st, 2nd, 3rd and 4th accused persons tried together by 
Adesiyun, J. in the High Court, Borin in the Kwara State. The Charge Sheet on which 
they were tried contains a total of nine counts and reads as follows:

Count 1

"That on or about the 13th day of April, 1971 at a place between Ilorin and Bacita in 
the Kwara Judicial Division one Felix Dumeh and three others committed the 
offence of robbery, and that you, Patrick Njovens, Y.L. Bellow, Alhaji Amusa 
Abidogun and Chief Samuel Taiwo Oredein sometime in April, 1971 at Ibadan 
having previous knowledge of the plan to commit the said offence abetted the said 
Felix Dumeh and others in the commission of the said offence by intentionally 
aiding, encouraging and instigating the commission of the said offence by agreeing 
with Felix Dumeh and others and promising on oath to conceal the said offence 
when committed and by taking no action to prevent its commission and you thereby 
committed an offence punishable under section 85 and section 298 (b) of the Penal 
Code and triable by the High Court.

Count 2

That you Patrick Njovens, Y.L. Bello, Alhaji Amusa Abidogun and Chief Samuel 
Taiwo Oredein, on or about the 13th day of April, 1971 at Ibadan dishonestly 
received from one Felix Dumeh, stolen property, to wit five thousand pounds 
(35,000 pounds) which belonged to the Barlcays Bank Nig. Ltd., Ilorin and which was 
part of the proceeds of the robbery committed on or about the 13th day of April, 
1971 between Ilorin and Bacita in the Kwara Judicial Division, by the said Felix 
Dumeh and others, knowing the same to be stolen property and that you thereby 
committed an offence punishable under section 317 of the Penal Code and triable by 
the High Court.

Count 3

That you Patrick Njovens, Y.L. Bello, Alhaji Amusa Abidogun and Chief Samuel 
Oredein, sometime in February, 1971 at Ibadan agreed to do an illegal act, to wit to 
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accept a gratification of seven thousand pounds (7,000 pounds) for yourselves in 
consideration of your concealing the offence of robbery which was to be committed 
between Ilorin and Bacita in the Kwara Judicial Division by one Felix Dumeh and 
others and that the same offence was committed in pursuance of the agreement and 
that you thereby committed an offence punishable under section 97 and section 168 
of the Penal Code and triable by the High Court.

Count 4

That on or about the 13th day of April, 1971 between Ilorin and Bacita in the Kwara 
Judicial Division one Felix Dumeh and three others committed the offence of 
robbery and that you, Patrick Njovens, Y. L. Bello, Alhaji Amusa Ibidogun and Chief 
Samuel Taiwo Oredein, later on the same day at Ibadan accepted a gratification 
namely five thousand pounds (5,000 pounds) for yourselves in consideration of your 
screening the said Felix Dumeh and others from legal punishment for the said 
offence of robbery and that you thereby committed an offence punishable under 
section 168 of the Penal Code and triable by the High Court.

Count 5

That you Patrick Njovens, Y.L. Bello and Alhaji Amusa Abidogun, on or about the 
13th day of April, 1971, at Ibadan, being public servants, to wit police officers, 
directly accepted from one Felix Dumeh and others for yourselves a gratification of 
five thousand pounds (5,000 pounds) other than lawful remuneration as a reward 
for forbearing to do an official act to wit arresting the said Felix Dumeh and others 
for the offence of robbery committed by them on 13th April, 1971 between Ilorin 
and Bacita in the Kwara Judicial Division and thereby committed an offence 
punishable under section 115 (ii) of the Penal Code and triable by the High Court.

Count 6

That you, Chief Samuel Taiwo Oredein, on or about the 12th day of April, 1971 at 
Ibadan directly accepted from one Felix Dumeh and others for yourself and others a 
gratification of five thousand pounds (5,000 pounds) as a reward for inducing by 
corrupt means public servants to wit Patrick Njovens, Y. L. Bello and Alhaji Amusa 
Abidogun, Police Officers, to forbear to do an official act, to wit arresting the said 
Felix Dumeh and others for the offence of robbery they had committed on 13th 
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April, 1971 between Ilorin and Bacita in the Kwara Judicial Division and thereby 
committed an offence punishable under section 116 of the Penal Code and triable by 
the High Court.

Count 7

That you, Patrick Njovens, Y. L. Bello, and Alhaji Amusa Abidogun, on or about the 
13th day of April, 1971 at Thadan being public servants to wit police officers, whose 
duty as such public servants it was to arrest Felix Dumeh and others for the offence 
of armed robbery they had earlier committed on the same day at a place between 
Horin and Bacita in the Kwara Judicial Division, knowing that the said Felix Dumeh 
and others had committed the said offence, intentionally omitted to arrest the said 
Felix Dumeh and others and thereby committed an offence punishable under 
section 127 of the Penal Code and triable by the High Court.

Count 8

That you, Chief Samuel Taiwo Oredein, on or about the 13th day of April, 1971 at 
Ibadan, abetted the commission of the offence of intentionally omitting to arrest one 
Felix Dumeh and others by Patrick Njovens, Y. L. Bellow and Alhaji Amusa 
Abidogun, who were police officers and whose duty as such it was to arrest the said 
Felix Dumeh and others for the offence of robbery which they had earlier 
committed on the same day at a place between Ilorin and Bacita in the Kwara 
Judicial Division by inducing and instigating the said Patrick Njovens, Y. L. Bello and 
Alhaji Amusa Abidogun to omit to arrest the said Felix Dumeh and others and 
thereby committed an offence punishable under section 85 and section 127 (b) of the 
Penal Code and triable by the High Court.

Count 9

That you, Patrick Njovens, Y. L. Bello, Alhaji Amusa Abidogun and Chief Samuel 
Taiwo Oredein, on or about the 13th day of April, 1971 at Thadan, knowing that one 
Felix Dumeh and others had earlier on the same day committed the offence of 
robbery at a place between Ilorin and Bacita in the Kwara Judicial Division, 
harboured the said Felix Dumeh and others with the intention of screening them 
from punishment and that you thereby committed an offence punishable under 
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section 170 of the Penal Code and triable by the High Court."

According to the 9th P.W., Jacob Olaniyonu Olarinde, an Assistant Commissioner of 
Police and Staff Officer to the Inspector-General of Police, the 1st accused, Patrick 
Njovens, was a Chief Superintendent of Police at the State C.I.D. in Thadan, the 2nd 
accused was an Assistant Superintendent of Police at the State C.I.D. Thadan as from 
the 9th October, 1970, and the 3rd accused a Chief Inspector of police stationed in 
Thadan before being transferred to Ondo province on the 28th April, 1971. The 4th 
accused was described in evidence as a one time politician and in his own 
statements he described himself as a trader. The 11th P. W., Jacob Abiodun 
Shangobiyi, a Superintendent of Police, described the 1st, 2nd and 3rd accused 
persons as follows:

"I know accused one he was my immediate senior officer at the State's C.I.D., 
Thadan. I know accused two he was the officer in Crime Section, State's C.I.D., 
Ibadan. I know accused three, he was attached to the Provincial Crime Branch, 
Central Police Station, Ibadan."

  The 13th P.W., Michael Oshineye Showale, Deputy Superintendent of Police, also 
described the 1st, 2nd and 3rd accused persons as superior police officers. 
Seventeen witnesses gave evidence for the prosecution and one of them, Felix 
Dumeh (17th P.W.), was a self-confessed robber who made a clean breast of the 
whole show and told the whole story of the robbery concerned as well as other 
robberies in which he had been involved. The evidence of these witnesses seriously 
implicated the four appellants (hereinafter in this judgment to be referred to as 
accused persons in the order in which they were so signified in the High Court) and 
told in a rather vivid way the several parts played by the several accused persons in 
the whole exercise. Among the witnesses were as well a number of policemen who 
were completely blameless and whose courage in the face of obvious danger needs 
more than a passing remark. Between these two categories, there are some 
witnesses who at one time or another had been involved in different crimes and 
who acknowledged various degrees of inglorious criminal records.

Each of the accused persons soon after his arrest made statements to the police and 
it is convenient to set the position with respect to the various statements of the 
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accused persons as follows:

1st Accused:

(i) Exhibit 18, made on the 1st June, 1971 to P.W. 8 at Ilorin. 

(ii)Exhibit 27, made on the 10th June, 1971 to P.W. 15 at Ibadan.

(iii) Exhibit 17, made on the 6th July, 1971 to P.W. 8 at Ilorin.

(iv)

2nd Accused:

i) Exhibit 15, made on the 31st May, 1971 to P.W. 8 at Ilorin.

ii) Exhibit 16, made on the 1st June, 1971 to P.W. 8 at Ilorin. 

iii)Exhibit 32 made on the 10th June, 1971 to P.W. 15 at Ilorin.

iv) Exhibit 33 made on the 10th June, 1971 to P.W. 15 at Ilorin.

v) Exhibit 14 made on the 6th July, 1971 to P.W. 8 at Ilorin.

3rd Accused:

(i) Exhibit 28, made on the 31 st May, 1971 to P. W. 16 at Ilorin.

(ii)Exhibit 29, made on the 10th June, 1971 to P.W. 15 at Ilorin.

(iii) Exhibit 46, unsigned and undated, made on the 5th July, 1971 to P.W. 8 at 

Ilorin.

(iv) Exhibit 7 made on the 5th July, 1971 to P.W. 8 at Ilorin.

4th Accused:

(i) Exhibit 8, made on the 30th May, 1971 to P.W. 8 at Ilorin.

(ii)Exhibit 9, made on the 3rd June, 1971 to P.W. 8 at Ilorin. 
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(iii) Exhibit 10 made on the 6th June, 1971 to P.W. 8 at Ilorin. 

(iv) Exhibit 11 made on the 6th June, 1971 to P.W. 8 at Ilorin.

(v)Exhibit 12 made on the 6th June, 1971 to P.W. 8 at Ilorin.

(vi) Exhibit 13, made on the 22nd June, 1971 to P.W. 8 at Ilorin.

At their trial, all the accused persons gave evidence in their defence. Whilst the third 
accused person called no witnesses, the first accused called four witnesses, the 
second accused called one witness and the fourth accused person called six 
witnesses. Each of the accused persons denied the allegations against him and in 
particular the 2nd and the 4th accused persons set up the plea of alibi, the 4th 
accused stating that at the material time with which the 2nd count is concerned he 
was in his hometown Ogere in the Western State and the 2nd accused stating that he 
was at the material time with which the 2nd count is concerned at the Police Station 
in Ibadan.

  The evidence of the prosecution witnesses is of the same pattern, that is to say, it is 
to the effect that the accused persons well knew of the plan to commit the robbery 
later committed along the Bacita Road in Ilorin, Kwara State on the 13th day of 
April, 1971 before the date, that those of them that could prevent its commission 
refused, failed or neglected to do so tendentiously and that all the accused persons 
encouraged the commission of the robbery by the 17th P.W., Felix Dumeh, an 
archrobber, and his gang, that later that night the parties, including all the accused 
persons, took an oath of secrecy in the house of Felix Dumeh to ensure the 
continued protection of the robbers from detection, and that thereafter the accused 
persons collected from Felix Dumeh, as their own share of the loot, an amount of 
5,000 which was part of the money stolen in the cause of the robbery

A witness for the prosecution, Mustapha Adigun, alias Balewa (1st P.W.) testified 
that he knew all the accused persons, the first three being police officers and the 4th 
one being a politician and his own boss during the days of politics when he, i.e. the 
witness, used to be the head of the thugs of the 4th accused. In the course of his 
evidence, he described the event in the house of Felix Dumeh on the night of the 
robbery as follows:
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"We went to the house of Felix. When the two of us got to Felix, Felix asked 'wey 
dem?' Accused 3 said he was going to call them. Accused 3 went out and left me with 
Felix. When accused 3 returned, he came with accused 1, 2 and 4 . . .

Felix opened the bottle of schnapps and poured a little quantity on the floor he also 
threw some alligator pepper on the floor. Felix raised up the bottle of the schnapp 
and said 'this thing way tin we dey do, God make it no let it prove'. They all said 
amen. Felix drank out of the schnapp and threw one alligator pepper into his mouth. 
He then gave the bottle of schnapp to accused 1 who drank it and drew an alligator 
pepper into his mouth. Accused 1 passed it to accused 2 who drank out of it and took 
alligator pepper. When accused 2 handed the bottle to accused 3, accused 3 refused 
to drink it but he threw an alligator pepper into his mouth. The bottle was handed 
over to accused 4 who drank it as well as taking the alligator pepper.

Felix entered the room and came out with a brown paper bag like a carton. He 
handed it to accused 4 who later gave it to accused 3 who in turn gave it to accused 
one. Accused one then opened the paper. It was then I saw that it contained money. 
Accused one asked 'how much?' Felix replied five, accused one asked, is that the 
arrangment?, Felix answered 'The boys are too many on it'. Accused one said before 
the arrangement was seven'. The money that I saw was in bundles of 1pound and 
10s currency notes."

The witness was severely cross-examined by counsel for the accused persons and 
indeed confronted with the statement which he made to the police in Lagos and 
which was admitted in evidence at the trial as exhibit 1. The witness however 
persisted in his evidence and denied all suggestions of discrepancies. It was 
suggested to him for instance, in cross-examination, that he had been whipped by 
the police into making the statement exhibit 1 but he denied the suggestion. An 
application was then made to the learned trial judge for the witness to exhibit his 
bare back to the court so application was refused by the learned trial judge even 
after that issue had been separately tried on the evidence on witness including the 
4th accused. The story of the robbery was confirmed by the 4th P. W., Alimi Adebayo 
Ajisafe, an official of the Barclays Bank at Ilorin, Mudashiru Ajani Layiwola, the 2nd 
P. W. and a motor-driver, was another witness of admittedly criminal character. He 
testified, inter alia, that on the 6th April, 1971, when he was arrested by the 1st and 
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2nd accused persons in front of the Easy Life Hotel at Mokola in Ibadan, he told both 
the 1st and the 2nd accused persons, who had requested of him some information 
about Felix Dumeh and Lieutenant Usman (another arch-robber), that Felix Dumeh 
was planning another robbery to take place in the Kwara State during that same 
month and indeed told them that the robbery was to take place on either the 13th or 
the 27th April. He was manifestly a person of ignominious character for in the 
course of his cross-examination he stated:

"The police in Ibadan punished me and I also feel that they made me to make 
incriminating statements about the theft of the car. These two events made me 
unhappy. After I had done good thing for the police, their conduct displease me.

My last jail sentence was for 10 years but I won on appeal early this year. I was 
sentenced for manslaughter in relation to the death of a prison warder at Ilesha. It 
was in relation with Co-operative Bank robbery of 19,000 pounds at Akure which i 
led."

Later, and still under cross-examination, the witness said this of himself:

"I was first convicted for murder of the warder, but it was reduced to manslaughter 
by the appeal court and I was sentenced to 10 years. I am now 31 years of age. I was 
first sentenced in Lagos to 5 years for stealing. I have not been taken to court for the 
theft of the car which I sold to Usman. I don't know anything about the gun battle 
with the car along Jericho that is between accused two and Usman.

I am a truthful witness in this case. I opened the way for the police. . .

I was prosecuted for the Co-operative Bank robbery and discharged.

The robbery took place in September 8, 1966. All what I said yesterday was true."

They asked him to show them where they could get hold of one Chukwumeka 
Onyemechi (alias Chuks) and that he took the police to the house of the girl friend of 
Chuks where he was arrested. The story of his arrest by the 1st and 2nd accused 
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persons was confirmed by Chuks himself (3rd P.W.) who also told the court of how 
Felix Dumeh, after having revealed to him the plan for the Kwara robbery of 13th 
April, 1971 unsuccessfully tried to persuade him (witness) to join in the operation. 
The witness further stated that indeed on the 10th April, 1971 he was arrested by the 
1st and 2nd accused persons for an offence which he did not commit and that when 
Felix Dumeh visited the 1st and 2nd accused persons at the Ibadan police station he, 
Felix Dumeh, refused the appeal of the witness to him to stand bail for him. He 
further testified as follows:

"When Felix left, accused one asked me why Felix did not want to bail me. I told him 
that it was because I did not want to take part in the robbery at Kwara State. I added 
that I had taken part in the operation before but because I did not co-operate the 
operation was not carried out.

Accused one asked accused two if he believed what I said about Felix whom he had 
known for eight years. I then told accused one that if he would not believe me, he 
should mount a road block on 13-4-71 or 27-4-71. Accused two was at that time 
sitting with accused one. The road block should be mounted along U.I. on Ibadan to 
Ilorin road."

Furthermore, the witness stated that on the night of the 12th April, 1971 he was 
locked up in the cell at the Ibadan police station by the 1st and 2nd accused persons 
and was only released from the cell by the Kwara police on the 20th May, 1971 on 
the instructions of the Deputy Superintendent of Police, Aremu, of the Kwara State 
Command. Continuing his evidence the witness testified as follows:

"When Aremu was leaving the office, he asked me to discuss with accused 2. 
Accused 2 then told me not to tell anyone what I knew. When Aremu re-entered, I 
was brought to Ilorin. I told the Kwara police all that I knew about the matter."

  He was positive, as stated by him under cross-examination, that the plan for the 
robbery was in hand since January 1971 and that it should have taken place on the 
2nd March, 1971. The story of the attempted robbery of the 2nd March, 1971 was 
confirmed by the 6th P.W. Lasisi Sheidu who admitted having taken part in the 
robbery of the Peugeot car on the night of the 2nd March,1971 was confirmed by 



165

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

'''''''''''''''
The 6th P. W. also described in full the robbery of the 13th April, 1971 on the Bacita 
Road, the opening of the iron box containing the sum of 13 ,000 pounds and as well 
the sharing out of the loot which he described as follows:

"On our way, Felix started to share the money and he gave me 2 bundles of 500 
pounds each. I complained that 1,000 pounds was not enough as my share out of 
13,000 pounds. He gave Rafiu 2,000 pounds and Lt. Usman 2,000 pounds and he took 
2,000 pounds himself. In fulfilment of his primise to Blankson, he allotted 1,000 
pounds to Blankson. Both Felix and Usman checked the balance. It was 5,000 pounds 
made up of 1 pounds and 10s currency notes. I saw Felix when he put the 5,000 
pounds his own 2,000 pounds and Blankson's 1,000 pounds inside his handbag."

  This witness, the 6th P. W., admitted that he was charged to court for the Bacita 
robbery and that the case was still pending. Going back to the evidence of the 3rd 
P.W., that is Chukwuemeka Onyemechi (alias Chuks) he testified thus concerning the 
4th accused.

“Accused four visited Felix in February 1971. I do not know that the accused's 
Mercedes Benz car was under repairs between January and March. The fourth 
accused might have come to Felix in February in another Mercedes car because I 
saw him in a Mercedes car. The car was parked on the main road and he walked to 
Felix's house. I saw someone in the car but I could not recognise that person because 
the car was far from me. When he left Felix's house, he walked to the car. By 
description, the car was parked about 50 yards to the house of Felix. I saw the 
accused. I was ironing when he came."

Again, the evidence of this witness as to the arrest of the four men brought down to 
Ibaban from Lagos by Felix Dumeh and their release on bail to him was confirmed 
by the 5th P. W., police constable Lamide Lajide, and this witness confirmed as well 
that in his presence P.C. Kadiri, on the instructions of the 1st accused, slapped the 1st 
P.W. many times on his face.

As stated before, a number of police officers gave evidence at the trial of the accused 
persons. One of the police officers was Sunday Adebayo Adewusi, Commissioner of 
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Police, Kwara State. Testifying concerning the arrest of Felix Dumeh, the witness 
Adewusi (7th P. W.) said as follows:

"I know a man called Felix Dumeh. He was arrested by the police under my 
command in connection with the robbery along Ilorin-Bacita road on 13-4-71. As a 
result of our investigation we were able to establish that Felix Dumeh and Lt. Usman 
took part in the highway robbery along Borin-Bacita road on 13-4-71." 

The witness gave evidence concerning all the accused person and told the court how 
in the course of his investigation of the case each of the four accused persons was 
shown the confessional statement of Felix Dumeh and later confronted one by one 
with Felix Dumeh who in their presence and to their hearing stated that each and 
every one of them took part in two ceremonies of oath-taking, one before and the 
other after the robbery of the 13th April, 1971. He stated that the 1st, 2nd and 3rd 
accused persons had first tried to deny the allegations of Felix Dumah but later 
started to beg him to assist them. Concerning the 4th accused he testified as follows:

"On 26-5-71, I interviewed accused four with Felix Dumeh. In the presence of 
accused four, Felix Dumeh repeated the same allegation he had made against 
accused 1, 2 & 3. In the presence of accused four Felix said accused four was present 
in his house on the two occasions of oathtaking along with accused 1, 2 and 3 and 
that it was accused four who first received the money from him before accused 
three snatched it from accused four. Accused four said he did not know Felix 
Dumeh."

Later, and still in the course of his evidence, the witness Adewusi stated:

"Towards the end of June, P. W. 1 was brought to me. When he said he knew accused 
four, I asked accused 4 to be brought. Accused four said he knew P. W. 1 very well 
and that P. W. 1 had served under him for about 9 years. He added that P. W. 1 was 
an honest man and during the political days, if P.W. 1 was given thousands of 
pounds, he would account for every penny. P. W. 1 stated in the presence of accused 
four how accused four with others came to the house of Dumeh and state how 
Dumeh handed money to accused four and how the money was snatched from 
accused four. Accused four admitted that all that P. W. 1 said was correct. There was 
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an argument about the denomination of the money. P.W. 1 said it was of 1 pounds 
and 10s currency notes. Accused four nodded his head in approval."

The witness further described the unco-operative attitude of the 1st, the 2nd and the 
3rd accused persons to the Kwara State police by their failing or refusing to release 
Leiutenant Usman to the Police at Ilorin, by arresting and locking up on trumped-up 
charges the policeman whom he had sent to Ibadan to investigate the robbery, and 
by throwing out his policemen from the police station at Ibadan and putting up false 
charges which were never in fact recorded in any authorised books by the accused 
persons. In the course of his cross-examination, he told the court how the accused 
persons came to Ilorin as follows

Accused 4 was brought to Ilorin on 26th May, 1971."

The witness described as well the discovery of the Peugeot Car No. WQ 1432 which 
was used in the robbery of the 13th April 1971. This took place at Oke-Ado in Ibadan 
in the afternoon of the same day of the robbery. The witness stated that he found a 
number of burglarious exhibits inside the Peugeot car and there was evidence of the 
car having been involved in a road accident in which it collided with another 
vehicle described by P.C. Yakubu Anakali, the 10th P.W., as a state carriage mini-bus. 
The 10th P. W. also confirmed the story of the discovery of the stolen Peugeot car. 
The Provincial Police Officer, Ilorin, Mohammed Jimoh Aremu, the 8th P. W., also 
gave evidence and produced statements made to him by the accused persons. 
Concerning the entry of the 4th accused in Ilorin he testified as follows:

"Accused four was not arrested in Ibadan on 26-5-71. He was invited to Ilorin on that 
day and he came to Ilorin in car WR 6666- Mercedes. I did not accompany accused 
four to Ilorin after I had been at the Central C. I. D., Ibadan. I did not return to Ilorin 
in his car. I did not enter his car. A Police Inspector was detailed to invite accused 
four to Ilorin. I deny the suggestion that accused four was in communicado from 
26-5-71 to 6-6-71. Accused four was never detained at the office of Comm. of Police. I 
deny the suggestion that accused four was in handcuffs from 27-5-71 to 6-6-71. I did 
not chain the accused."

The witness testified further that the accused persons were arrested with warrants 
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at Dorin and told the court in detail the steps taken by him and other Police officers 
from Ilorin to track down the robbers and their associates. Concerning the 3rd 
accused who had himself offered to help him in the course of his investigation, he 
testified as follows:

"On the following day when accused three came to Iyaganku Police Station, I gave 
him the paper addressed to him by Adeniji. Accused told me that he was busy that 
day but said that he would give me an informant. He gave me the informant with 
whom I worked for 2 or 3 days without success."

Further on his evidence he stated that he left some members of his investigation 
team in Ibadan with instruction to arrest Felix Dumeh but that: 

  "As I was obtaining statement on 6th or 7th May from the suspect at Bacita there 
was a telephone call from Inspector Sinibi at Ibadan who told me that the members 
of my team which I left behind at Ibadan had been arrested for demanding and 
receiving 10pounds. I was shocked and I reported the matter to the C. P. I requested 
that I should go to Ibadan. About three days after the telephone call, I went to 
Ibadan . . . I then asked accused one, the position of the detained policemen. Accused 
one told me that I could go with them, but they must leave the Western State 
because they were corrupt. I asked for bail bond for me to sign. He said they were 
policemen and whenever they were required he would send to their Commanding 
Officer. I then told accused one that these constables were detailed by the C.P. Kwara 
to carry out certain investigations and that I could not take them out of the Western 
State."

  Testifying further, the witness stated:

"As a result of what P. C. Hawak (one of the constables detained) told me, I returned 
to accused one that I was looking for Lt. Usman. Accused one told me that Lt. Usman 
was in cell in connection with robbery. When I told accused one that Lt. Usman was 
wanted in Ilorin in connection with a robbery, he said that he could not release 
Usman to me.

Three days later when I called on accused one, he marched me before A.C.P. Odofin 
and stated that I was causing trouble between C.L.D. Ibadan and Kwara Police. I 
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explained myself and later left for Benin. I returned to Ibadan on the following day 
and I learnt that Usman was still in Ibadan. On the following day I saw Usman being 
taken to court in Ibadan. He was later returned to the cell at Iyaganku Police Station. 
Following the information received, my men surrounded the place where Usman 
was with automatic weapons and gave them instruction to shoot if there was any 
move to whisk Usman out."

Concerning the Peugeot car which had been kept with the C.I.D. Ibadan during the 
investigation of the robbery and the search for the robbers, the 8th P. W. further in 
his evidence stated;

"I went to Akure and Benin. When I later returned to Ibadan, I went to the M.T.D. to 
look for that Peugeot. It was no more there. I found it at the S.C.O.A. Motor Garage at 
Ibadan for repair. I protested to the Manager of the S.C.O.A. who released the 
Peugeot to me and it was towed to Ilorin."

The witness was severely and vigorously cross-examined about Lieutenant Usman. 
In this connection he stated, inter alia-

"I deny the suggestion that Usman was detained in Ibadan for the purpose of being 
identified before being sent to Kwara State. I was told that Usman was brought to 
ilorin by accused one. I checked the records at Ibadan and discovered that Usman 
was detained for no offence committed. P.W. 2 was arrested by accused one in 
Ibadan for an offence. I do not know that P. W. 2 and Usman committed the 
offence."

Of the four policemen from Kwara arrested by the Ibadan Police, the witness 
testified that the alleged complainants against them made statements to the effect 
that the policemen neither in fact demanded nor received any bribes from them. He 
testified as follows:

"I telephoned to Ilorin from Ibadan that the men were arrested for no offence. I was 
not aware of the signal sent to Ilorin from Ibadan about the identity of the four men. 
One presented an identity card, one a notebook and the four of them produced their 
uniforms with their numbers on. The first day they were arrested Shangobiyi and 
Cpt. Adebiyi searched their house with the Army Sgt. and they saw their police 
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uniforms with their numbers on. They also saw the arms and ammunition. It was 
after this search that they were locked up. I do not know when they were locked up. 
Sangobiyi told me he was the one who arrested them and locked them up. I did not 
know that the order of their detention came from Brisbie. I am interested in all 
policemen. I feel sorry for them when I saw them. I was happy when I saw them. I 
did not know whether they had food or not. I don't know from where they were 
brought when they met me at the office of accused one."

His evidence depicted the falsity of the charges trumped-up against the four Kwara 
policemen and this is confirmed in effect by the evidence of the 11th P. W., Assistant 
Superintendent of Police Shangobiyi and that of the 12th P.W. Police Sergeant James 
Adebiyi. Evidence similar in nature and effect was also given by one of the 
policemen concerned, i.e., Police Sergeant Alexander Agbenyo (P.W. 14) who said 
that for the three days of their detention they were not given any food to eat.

  Michael Oshineye Showale, Deputy Superintendent of Police, Ibadan and the 13th 
P.W. testified and produced in evidence the police station crime diary. Exhibit 31 
containing entries for the 7th April, 1971 which the policeman, Lamidi Lajide (P.W. 
5), had tendered as (Exhibit 6). The witness Showale testified that although six 
persons arrested on suspicion of preparing for the Kwara robbery were arrested by 
the 1st and the 2nd accused persons on the 6th April, 1971 and were released on bail 
to Felix Dumeh on the instructions of the 1st accused on the 7th April,1971 there was 
an record of this in the crime diary, (exhibit 31) and that there was an record either 
of the arrest on the instructions of the 1st accused of Mudashiru Ajani Layiwola 
(P.W. 2) on the 6th April, 1971 although there was an entry in (exhibit 31) showing 
that on the 8th April, 1971 the 2nd P. W. was released on bail, again on the 
instructions of the 1st accused, to Abdulai Karimu-one of those who actually 
participated in the robbery along the Bacita Road on the 13th April, 1971. In the 
same way, the 13th P.W. stated that there was no record in (exhibit 31) of the arrest 
of the investigating police officers from Ilorin who were arrested and detained on 
the instructions of the 1st accused in the Police cell at Ibadan.

As stated before, all the accused persons gave evidence at the trial and denied the 
charges and indeed the specific allegations against them by the several prosecution 
witnesses. When the 13th P.W. was being cross-examined by learned counsel for the 
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2nd accused, he stated that the police routine diary, (exhibit 38) (which was 
produced in evidence by the Registrar of the High Court, Lagos) was the property of 
the police and that entries No. 891 and No. 892 therein, purported to show that the 
2nd accused was at the police station, Ibadan, between 8 p.m. and 8.40 p.m. on the 
13th April, 1971 contrary to the prosecution story that the accused persons, all of 
them, were at that time at the house of Felix Dumeh taking an oath of secrecy and 
receiving the amount of 5,000 pounds part of the loot of the robbery of that day. 
After the evidence of the 1st accused and his witnesses, the 2nd accused, Y.L. Bello, 
gave evidence denying the allegations in the charges made against him. He stated 
that the 1st P. W., Adigun alias Balewa had occasion to tell lies against him because 
he, the accused person, was concerned with the investigation of the shop breaking 
case at Oyo and the Feleye armed robbery. He called a witness who produced the 
Station Diary (exhibit 38) and referred to the Station Diary (exhibit 38) and relied on 
it as evidence of the fact that at the time the prosecution said he was at the house of 
Felix Dumeh he was indeed at the police station. The 3rd accused as well gave 
evidence in his defence and denied the charges and the several allegations made 
against him by the prosecution witnesses. He stated that the unsigned and undated 
statement allegedly made by him on the 5th July, 1971 was not in fact his statement 
but that it was written by the 8th P. W., P. P. O. Aremu and that he was only asked to 
sign it after having been tortured and rough handled by the Kwara police. He denied 
that he dictated the contents of his statement exhibit 46 to the 8th P.W. The 4th D.W., 
Theophilus Odofin, an Assistant Commissioner of Police, Ibadan, gave evidence for 
the defence and stated that as far as he was aware the complaint about 
non-cooperation with the Kwara police against the Ibadan police was not justified. 
The 4th accused person also gave evidence and called six witnesses. He described 
his own esteemed position in the local community and denied the charges and the 
allegation made against him by the prosecution witnesses, especially the oath 
takings of the 9th April and the 13th April, 1971 and the receipt of the amount of 
5,000pounds from Felix Dumeh on the night of the 13th April, 1971. Concerning his 
own statement admitted in evidence as exhibit 11 and making of it, the 4th accused 
testified thus; "I followed P.W. 8 to the police officers mess. We were surrounded 
with armed policemen. My right hand was taken out from handcuffs. P. W. 8 started 
to dictate what I should write to me from certain paper. When I was writing the 
statement the fear of further punishment was operating in my mind if I did not 
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write the statement. Also the consequence of the robbery charge was worrying me. I 
eventually wrote and signed exhibit 11. I wrote exhibit 11 on the assurance of police 
protection. The contents of exhibit 11 are not true because they never happened. My 
last sentence in exhibit 11 reads I do not know anything about the robbery of 20,000 
pounds." Indeed, the 4th accused testified that on the 13th April, 1971 he was at 
Ogere, his home-town and had left Ibadan since 6.30 p.m. on that day; he had slept 
the night at Ogere and only came back to Ibadan around 9 a.m. on the 14th April, 
1971. He admitted that it was true that the 7th P. W. confronted him on the 26th 
May, 1971 with Felix Dumeh and stated that he denied there and then the 
allegations of Felix Dumeh. The 8th D.W., Julius Oyetunde Shobayo and the solicitor 
to the 4th accused, testified in support of the 4th accused that he, witness, was with 
the 4th accused on the 13th April, 1971 from about 3 p.m. to 11.30 p.m. In the same 
way the 9th D.W. Lasisi Ashubiojo, a farmer of Ogere, the 10th D.W., Alonge 
Adeneka, also a farmer of Ogere and the 11th D. W., Alhaji Sule Balogun, an Arabic 
teacher of Ogere, all gave evidence of the effect that the 4th accused was at Ogere on 
the evening of the 13th April, 1971.

In a reserved judgment, in which the learned trial judge extensively analysed and 
appraised the evidence, he came to the conclusion that the accused persons were 
guilty of the charges against them, and convicted them accordingly. He set out in a 
manner perhaps open to the blame of prolixity rather than that of inadvertence the 
evidence of the several witnesses and dealt fully with the effect of the evidence of 
those witnesses one by one. With respect to the actual robbery of the 13th April, 
1971, the learned trial judge found as follows-

"P.W. 2 and P.W. 3 impressed me as truthful witnesses and were unshaken during 
the long and rigorous cross-examination and I accept their evidence. I find as a fact 
from the evidence of P. W. 3 that accused one and two used to visit P. W. 17 who was 
the master of P. W. 3. That at about 6 p.m. one day, accused four went to the house of 
P.W. 17 and asked for P. W. 17 from P. W. 3. That on that occasion accused four wore 
a white guinea-brocade garment. When P. W. 3 told accused four that P.W. 17 was 
away to an hotel at Omitowoju, accused four told P.W.3 he was going to meet P. W. 
17 there. Accused four denied this incident. I do not believe him.

  I am satisfied from the evidence of P. W. 2 and P. W. 3 that both accused one and 
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two had prior knowledge of the robbery that took place on 13-4-71 not earlier than 
6-4-71 and both of them as police officers whose duty is to prevent commission of 
crimes, did nothing to prevent the robbery even though they knew and saw P. W. 17 
before 13-4-71."The learned trial judge also accepted the evidence concerning the 
oathtaking and concluded that all the four accused persons were present in the 
house of the 17th P. W., Felix Dumeh on the days and at the times stated by the 
prosecution for the ceremony of taking the oath and in respect of the 13th April, 
1971, for receiving as well their own share the proceeds of the robbery. He expressly 
rejected the entries Nos. 891 and 892 in the station diary, (Ex. 38), concerning the 
movement on that night of the 2nd accused. He took the view that first and foremost 
in order to prove its authenticity, the writer of the entry should have been called but 
he was not called. The learned trial judge found that the statement (Ex. 7), which 
was most damaging against the 3rd accused person, was written by him in his own 
hand-writing and rejected his attempts to resile from that statement at his trial. He 
also considered the statement of the 4th accused, (Ex. 11) dated and written by the 
4th accused himself and came to the conclusion that that statement was a free and 
voluntary expression of the mind of the 4th accused person proceeding from 
remorse rather than from fear or any inducement or promise and that the 
half-truths it told were as damaging as ever to the case of the 4th accused. The 
learned trial judge concluded on this aspect of the case thus:

"I am of the view that the contents of exhibit 11 are direct, positive and unequivocal 
in regard to the part which he played at the house of P. W. 17 on 13-4-71. I do not 
believe accused four when he said that he did not take oath on 13-4-71 in the house 
of P. W. 17, that he did not receive money from P. W. 17 on 13-4-71 and that he was 
at Ogere holding meeting when he was supposed to be in the house of P.W. 17".

  Also in the course of his judgment, the learned trial judge was at pains to consider 
the implications of the offence of abetment by conspiracy. He took the view that the 
four accused persons were engaged in a criminal conspiracy by which they 
promised protection from detection to the robbers who did the act of the 13th April, 
1971 along Badta Road, swore to protect the arch-robber and to assure him of their 
continued intention to give him the protection which he most ardently required and 
that some of the conspirators, admittedly by virtue of their positions as policemen, 
actively obstructed the investigation of the robbery by those who were lawfully 
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engaged in carrying out such investigation. The learned trial judge concluded this 
part of the judgment with the following observations:

"I am therefore satisfied that the four accused persons abetted the commission of 
the robbery by P. W. 17 and three others on 13-4-71 between Ilorin and Bacita. The 
prosecution has therefore proved the essential ingredients on count one. I find the 
four accused persons guilty on count one as charged contrary to sections 85 and 298 
(b) of the Penal Code."

  With respect to the charge of receiving, the learned trial judge recounted the story 
of the night of the 13th April, 1971 and the visit to the house of the 17th P.W., Felix 
Dumeh, the oath-taking that there and then took place and the consequent 
departure from there with a parcel containing an amount of 5,000 pounds. He found 
all four accused persons guilty of receiving under section 317 of the Penal Code. He 
also found the 1st accused guilty on counts 4, 5, 7 and 9; the 2nd accused guilty as 
well on counts 4, 5, 7 and 9; the 3rd accused guilty as well on counts 4, 5, 7 and 9 and 
the 4th accused guilty as well on counts 4 and 6. He discharged and acquitted them 
on the other counts of the charge on which they were respectively charged. He 
convicted them on the counts on which he found them guilty and sentenced them 
accordingly.

  This appeal is from that judgment. Before us, learned counsel appearing for the 
accused persons filed many grounds of appeal containing complaints against the 
facts as found by the learned trial judge and the law as applied by him to those facts. 
We granted leave generally to counsel to argue the facts as well as the law and 
allowed the inclusion of as many new and additional grounds of appeal as counsel 
would like to canvass.

  All counsel are together in arguing that the offences with which the accused 
persons were charged and tried are not cognisable by the Penal Code. At the 
inception of the appeal, the learned Director of Public Prosecution of the Kwara 
Sate, Mr Ekundayo, appearing for the State, informed us that he was not supporting 
the conviction of the accused persons on counts 3, 4, 5, 6, 7, 8 and 9 and asked for 
their discharge on those accounts. We propose to make the necessary order on this 
at the end of this judgment.
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Before us it was argued certainly on behalf of the 1st and 4th accused persons and 
presumably on behalf of the other accused persons, that the High Court, Ilorin 
should not have exercised its jurisdiction to try the accused persons on the offences 
charged since they were not offences contemplated by the Penal Code of Northern 
Nigeria which is applicable in Kwara State. It was submitted that the offences of 
which the accused persons were tried and convicted, that is to say abetment under 
count No.1 and receiving under count No.2, are by virtue of the provisions of section 
4 (2) of the Penal Code Law such as are not postulated by the Penal Code. Section 4 of 
the Penal Code Law, Cap. 89, reads as follows:

"4 (1) Where by the provisions of any law of Northern Nigeria the doing of any act or 
the making of any omission is made an offence those provisions shall apply to every 
person who is in Northern Nigeria at the time of his doing the act or making the 
omission.

(2) Where any such offence comprises several elements and any acts, omissions or 
events occur which, if occurred in Northern Nigeria would be elements of the 
offence, occur elsewhere than in Northern Nigeria then,

(a) if the act or omission, which in the case of an offence committed wholly in 
Northern Nigeria would be the initial element of the offence, occurs in Northern 
Nigeria, the person who does that act or makes that omission is guilty of an offence 
of the same kind and is liable to the same punishment as if all the subsequent 
elements of the offence occurred in Northern Nigeria; and

(b) if that act or omission occurs elsewhere than in Northern Nigeria, and the person 
who does that act or makes that omission afterwards enters Northern Nigeria, he is 
by such entry guilty of an offence of the same kind, and is liable to the same 
punishment, as if that act or omission had occurred in Northern Nigeria and he had 
been in Northern Nigeria when it occurred.

(3) Notwithstanding the provisions of subsection (2) it shall be a defence to the 
charge in any such case to prove that the person accused did not intend that the act 
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or omission should have effect in Northern Nigeria.

(4) The provisions of subsection (2) do not extend to a case in which the only 
material event that occurs in Northern Nigeria is the death of a person whose death 
is caused by an act or omission at a place outside, and at a time when that person 
was outside, Northern Nigeria."

In the course of his argument on this ground of appeal learned counsel for the 1st 
and the 4th accused persons submitted that as no "initial element"of the offences 
under the 1st and the 2nd counts occurred in Kwara State, the section does not apply 
the Penal Code to the acts and/or omissions of the accused persons. The learned 
Director of Public Prosections contended however that the "initial elements" of the 
offences under the 1st and the 2nd counts occurred in the Kwara State and that the 
offences come within the purview of section 4 (2) (a) and (b) of the Penal code Law 
and are therefore punishable by the Penal Code.

  Admittedly section 4 (2) of the Penal Code Law is not easy to construe. The section 
is concerned with an offence that comprises several elements and identifies these 
elements with "acts, omissions or events". It is clear therefore that the "element" in 
the section is more widely conceived and is not and should not be limited to either 
an actus reus or the mens rea in conventional criminal jurisprudence. The "initial 
element" to which reference is made in the section is the initial act or omission 
concerned and for the purpose of applying section 4 (2) it is necessary to look for 
that "initial element". If (a) that "initial act or omission" occurs in the State even 
though the other "elements" do not, the person who does that "initial act or 
omission" is punishable by the State under the Penal Code; on the other hand, if (b) 
that "initial act or omission" occurs outside the State, the other or others occurring 
within the State and the person who does that "initial act or omission" afterwards 
enters the State, he is by such entry triable by the State under the Penal Code. The 
learned Director of Public Prosecutions has submitted that with respect to the 
charge of abetment in the first count the accused person are liable under the Penal 
Code by virtue of section 4 (2) (b) of the Penal Code Law and that with respect to the 
charge of receiving in the 2nd count they are triable under the Penal Code by virtue 
of section 4 (2) (a) of the Penal Code Law. Learned counsel for the accused persons 
contended otherwise and submitted in effect that, with respect to both counts, none 
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of the elements occured in Kwara State and that section 4 (2) (b) could not in any 
case apply because the accused persons had come into Kwara State involuntarily by 
being arrested by the police and taken thereto and therefore did not "enter" Kwara 
State as required or contemplated by section 4 (2) (b) of the Penal Code Law.

We cannot of course agree with the contention of learned counsel for the accused 
persons. Section 4 (2) (b) of the Penal Code Law which deals with cases in which the 
"initial element" occurs outside the State, does require that the person who does that 
act or omission should "afterwards enter" the State before being triable or 
punishable under the Penal Code.

  The learned Director of Public Prosecutions submitted on this aspect of the case 
that any mode of entry is sufficient for the purpose of the section and that even if 
the accused persons were kidnapped and brought into the State they have indeed 
entered the State within the meaning and intent of the provisions of section (4) (2) 
(b) of the Penal Code. We are satisfied ourselves that to construe the word "enter" in 
the subsection as meaning only a voluntary entry would be completely ridiculous 
since in that circumstance no criminal will ever enter the State when he known or 
realises that such entry may make him triable by the laws of the State.

  Learned counsel for the 1st and the 4th accused persons had referred us to the 
position in England and had cited in aid of his argument section 7 and section 9 of 
the English Accessories and Abettors Act, 1861. We observe in connection with this 
enactment that section 9 refers only to accessories with respect to Admiralty 
offences and that even section 7 provides that an accessory may be tried as well "in 
any country or place in which such person shall be apprehended or be in custody". 
In England now, a place of trial is normally regulated by section 11(1) of the 
Criminal Justice Act (1925) which provides as follows:

  ''A person charged with any indictable offence may be proceeded against, indicted, 
tried and punished in any country or place in which he was apprehended, or is in 
custody on a charge for the offence, or has appeared in answer to a summons 
lawfully issued charging the offence, as if the offence had been committed in that 
country or place, and the offence shall, for all purposes incidental to or 
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consequential on the prosecution, trial or punishment thereof, be deemed to have 
been committed in that country or place."

  Looking back at section 4 (2) (b) of the Penal Code Law we are of the view that the 
entry postulated by the subsection is not necessarily a voluntary entry and, whether 
the offender be apprehended in the State or be in custody in the State, his entry is 
complete within the purpose and intent custody in the State, his entry is complete 
within the purpose and intent of the subsection and he is triable in the State under 
the Penal Code.

  It is pertinent at this juncture to point out that the arguments of learned counsel 
for the accused persons overlook the actual facts of the case. The evidence of the 
prosecution as to the entry of the accused person into Kwara State has been 
reproduced by us earlier on in this judgment. That evidence is to the effect that all 
the accused persons were arrested in the Kwara State and that all had come into 
Kwara State by themselves at different times in different ways. The evidence is also 
to the effect that the accused persons were not arrested before they entered into 
Kwara State. There was positive evidence by the 7th P. W. that the 3rd accused went 
on his own to Ilorin on the 3rd July, 1971 that the 1st accused went to Ilorin in his 
own car with Lieutenant Usman on the 18th May, 1971 P.W.7. The prosecution 
evidence is also to the effect that the 4th accused went to Ilorin on the 26th May, 
1971 in his own Mercedes Benz car, WR 6666 8th P. W. The 2nd accused himself 
stated in his evidence that he went on his own to Ilorin on the 5th July, 1971 on the 
instructions of his boss. It seems to us clear therefore that the argument concerning 
the voluntariness or otherwise of the entry of the accused persons into the Kwara 
State, did not strictly speaking arise on the facts of this case but it is well to point out 
that our view of the subsection is that any type of entry would satisfy the section, 
the important factor being the availability of the accused person for trial within the 
State.

The accused persons are charged on the 1st count with abetment under section 85 of 
the Penal Code. That section reads as follows:

"85. Whoever abets any offence shall, if the act abetted is committed in consequence 
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of the abetment and no express provision is made by this Penal Code or by any other 
law for the time being in force for the punishment of such abetment, be punished 
with the punishment provided for the offence."

  It is obvious that the section requires that, apart from the abetment, the act abetted 
should have been actually committed. The section requires the proof not only of the 
acts or omissions constituting the abetment but also of the commission of the act 
abetted in consequence of the abetment. This indeed was the contention of the 
learned Director of Public Prosecutions who also pointed out that the robbery 
manifestly committed in the Kwara State on 13th April, 1971 is an element of the 
offence contemplated by section 85 of the Penal Code. We do not agree with the 
submissions of learned counsel for the accused persons that no element of the 
charge of abetment under section 85 (as opposed to abetment under section 91) of 
the Penal Code had taken place within the Kwara State. It is significant that Dr Alan 
Gledhill in his book entitled "The Penal Codes of Northern Nigeria and the Sudan" in 
illustrating the meaning and effect of section 4 (2) gives the following example at p. 
775-

"If A in the Western Region instigates B to commit robbery in the Northern Region 
and the robbery is committed and, after the instigation, A enters the Northern 
Region, A is punishable under section 91, N.N.P.C.

If A writes a letter in Northern Nigeria and posts it to B, who receives it in the 
Western Region, the contents being an instigation to B to do something in Western 
Nigeria which, if committed in Northern Nigeria, would be an offence, A would be 
punishable under section 91, N. N . P . C. , the instigation is not complete until B has 
read the message; the initial element in the act of instigation, the posting of the 
letter, was done in Northern Nigeria.

  Section 4 (2) of the Penal Code Law does not deal with venue but with guilt and it 
would be doing violence to its purpose and import to construe it with an eye on 
excluding rather than asserting the applicability of the Penal Code. The principles 
embodied in this section are well known and are universally recognised. See R. v. 
Ellis (1899) 1 Q.B.230: also The King v. Oliphant [1905] 2 K.B.67. In a charge of 
abetment of an offence the "initial element" is the instigation or positive act of 
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encouragement to do the act or omission which constitutes the offence. By the 
charge in count 1, the prosecution case is that the accused persons are in a 
conspiracy by which they instigated those who committed the robbery of the 13th 
April, 1971 to do so and promised to protect them from detection and/or 
prosecution. Obviously the "initial element" took place outside the Kwara State but 
the act abetted, an element of the charge under section 85, took place in Kwara 
State. We have earlier on made our own analysis of the meaning of section 4 (2) of 
the Penal Code Law and for the reasons which we have set out as well we are firmly 
of the view that section 4 (2) of the Penal Code clearly covers the charge on count 1 
with which the accused persons are charged and that by virtue of that subsection, 
they are properly triable for an offence under the Penal Code. See also in this 
connection, the judgment of this court in Olusegun Haruna v. The State (1972) 8/9 S.C. 
192 et seq. The accused persons are charged on the 2nd count with receiving under 
section 317 of the Penal Code. That section of the Penal Code is in the conventional 
form and reads thus;

"317. Whoever dishonestly receives or retains any stolen property knowing or 
having reasons to believe the same to be stolen property shall be punished with 
imprisonment for a term which may extend to fourteen years or with fine or with 
both." It was submitted by the learned Director of Public Prosecutions that the 
robbery committed was the "initial element" of the charge of receiving whilst 
learned counsel for the accused persons argued that the offence of receiving had 
nothing to do with the robbery committed. By the provisions of section 317 and in 
order to sustain a charge under that section, the prosecution must prove that the 
receiver knows that the property he was receiving was "stolen property" and in the 
case in hand the prosecution has set out to prove that the accused persons knew that 
the amount of 5,000 pounds which they received in the evening of the 13th April, 
1971 was part of the money which the robbers stole along Bacita Road in the 
morning of the same day as alleged in the charge. A parcel containing the money 
was identified all the way by prosecution witnesses and indeed it was not argued 
before us that the identity of the parcel and its contents should be or was infact in 
any doubt. We hold therefore that the argument against the applicability of section 4 
(2) (a) of the Penal Code Law fails and that that subsection makes the accused 
persons triable for an offence under section 317 of the Penal Code. A number of 
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other points of law and facts were raised and it is sufficient to say that many of them 
are either valueless or misconceived in view of the facts of the case which they have 
overlooked. There are however some of these points with which we propose to deal 
before dealing with the facts of the case and the application of the learned trial 
judge of the relevant rules of law to those facts.

It was contended for instance that the statement of the 4th accused person, (Ex. 11), 
was inadmissible in as much as it does not comply with the requirements of section 
126 of the Criminal Procedure Code, Cap. 30, Laws of Northern Nigeria. In the High 
Court objection was taken to the production in evidence of this statement on the 
grounds that the statement was not voluntary and that the accused person had been 
tortured into making the statement which in any case is a statement made to a 
person in authority within the context of section 27 of the Evidence Law, Cap. 40 
(Laws of Northern Nigeria.) The learned trial judge separately tried this issue as a 
trial within a trial and ruled that the statement was made voluntarily by the 4th 
accused person. As stated before, the contention before us is that the statement 
being a confessional statement was inadmissible because it was not taken down or 
employed in accordance with the provisions of section 126 of the Criminal 
Procedure Code. That section reads as follows:

''126 (1) If any person in the course of an investigation under section 118 or at any 
time after the close of the investigation but before the commencement of any 
inquiry or trial confesses to the commission of an offence in connection with the 
subject-matter of the investigation, a police officer may, instead of taking the person 
before a justice of the peace, record such confession in the case diary in his own 
handwriting in the presence of the person making the confession and after reading 
over to that person such record shall require him to sign or seal it and the police 
officer shall also sign it.

(2) No police officer shall record any such confession unless after questioning the 
person making it he is satisfied that it is made voluntarily.

(3) No oath shall be administered to any person making such confession.
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(4) Subject to the provisions of the Evidence Law and of any rules made under 
paragraph (f) of subsection (1) of section 373 of this Code, the record of a confession 
in the case diary if made by a police officer in accordance with this section shall be 
admissible as evidence against the person who made the confession and if so 
admitted shall be read out in court." Manifestly the section prescribes the mode of 
recording and dealing with a confession made by an accused person before his trial. 
We have looked at the statement, (Ex. 11), ourselves. It is true that the statement 
admits many of the facts put in evidence by the prosecution and indeed admits the 
presence of the 4th accused in the house of Felix Dumeh on the night of the 13th 
April, 1971 and a description of the oath-taking ceremony in which himself 
participated, but we are of the view that the statement does not "confess" to the 
commission of any offence with which the accused is charged and contains no 
positive and direct admission that the accused person had committed the crimes 
described in the charge sheet against him in the context of the decision of the 
Federal Supreme Court in Raimi Adebisi Afolabi v. The Commissioner of Police [1961] 
All N. L. R. 654 (see per Taylor, F.J. at pp. 657 -658). If this is so, then prima facie, the 
section does not apply to the statement (Ex. 11) and the taking down or making of 
that statement.

But, nonetheless, we think we should consider the submissions of learned counsel 
on the assumption that the statement, (Ex. 11), was a confession. The statement, 
exhibit 11, was written by the accused person himself and before proceeding to 
write the substantive parts of it, he signed a statement of the words of caution which 
the 8th P. W.,  Deputy Superintendent of Police, Jimoh Aremu had already written 
on the top of the form. What the witness said in evidence was that the 4th accused 
sent for him on the morning of the 6th June, 1971 and told him "that he wanted to 
make another statement in addition to the one he had made earlier." There was no 
question of the 4th accused person confessing "to the commission of an offence" 
which is a pre-condition of the applicability of section 126 of the Criminal Procedure 
Code. We think that section 126 of the Code applies only where the accused person 
"confesses to the commission of the offence in connection with tfte subject-matter of 
the investigation" and not in a case where, like this, all the accused person had said 
was that he wanted to make an additional statement. Rather we think that in the 
circumstances described by the 8th P.W., section 124 (2) of the Criminal Procedure 
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Code applied and that section provides as follows:

"124 (2) No police officer or other person shall prevent any person from making in 
the course of the investigation any statement in accordance with any rules made 
under section 373 which of his own free will he may be disposed to make."

  Now, section 124(2) refers to the section 373 of the Criminal Procedure Code, 
subsection (1) of which gives the Chief Justice of the Northern States power to make 
Rules of Court for;

"373 (1) The Chief Justice with the approval of that Governor may make rules of 
court for all or any of the following purposes

  (f) prescribing the conditions under which statements may be made to the police by 
accused and other persons and under which such statements may be admitted in 
evidence."

Rules have indeed been made by the Chief Justice in virtue of those powers. The 
Rules are the Criminal Procedure (Statement to Police Officers) Rules No. 11 of 1960 
and rules 6 and 9 of those Rules read:

"6. A person against whom a police officer had decided to make a complaint and 
who makes a voluntary statement shall not be cross-examined, and no question 
shall be put to him about such statement except for the purpose of removing 
ambiguity in what he has actually said.

9. Save as provided in the Evidence Ordinance, no statement made to a police officer 
by a person against whom the has decided to make a complaint shall be admissible 
in evidence in any court unless such statement is made in accordance with these 
rules. "

  It will be observed that section 126 (4) of the Criminal Procedure Code has let in the 
provisions of the Evidence Law and the admissibility of a record made in the Crime 
Diary is expressly made subject to the Evidence Law and the Rules made under 
section 373 (1) (f) of the Criminal Procedure Code. It is remarkable that rule 6 of the 
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Criminal Procedure (Statements to Police Officers) Rules, No. 11 of 1960, provides for 
the making of a voluntary statement by an accused person and rule 9 of those Rules 
subjects the admissibility of that statement to the Rules, i.e. No. 11 of 1960 which 
again refers to the Evidence Law. Indeed, that was the basis of the decision of this 
Court in Peter Uche and Anor. v. The Queen [1964] 1 All N.L.R. 195 where at pp. 
198-199 the Court, whilst discussing the admissibility of a confessional statement 
made by an accused person himself without complying with the provisions of 
section 126, observed as follows:

"These rules were not referred to by the learned counsel on either side; the view we 
are taking is without the aid of argument. Seeing that the provisions of the Evidence 
Ordinance are saved by rule 9, we think that a confession which is admissible under 
that Ordinance may, though not recorded in writing, be received in evidence. We do 
not know of any decision that evidence of an oral confession which was made after 
caution and was free and voluntary cannot be given if it is not recorded and signed; 
nor was it as argued."

  Our observations would have covered the argument of learned counsel for the 
accused person and constituted a complete answer to the argument against the 
admissibility of (Ex. 11) as undoubtedly that statement was made in conformity with 
the provisions of section 27 (2) of the Evidence Law, Cap. 40, Laws of Northern 
Nigeria. Actually when Uche's case, supra, was decided in June 1964 the attention of 
the Court was not drawn to the fact that section 122 to which section 126 is supposed 
to be an exception, had been amended to read as follows:

"122 (1) Nothing in any way included in or forming part of a case diary shall be 
admissible in evidence in any inquiry or trial unless it is admissible under the 
provisions of the Evidence Ordinance or of this Criminal Procedure Code or of rules 
made thereunder, but 

(a) a court may if it shall think fit order the production of the case diary for its 
inspection under the provisions of section 144;

(b) the Attorney-General may at any time order the submission of the case diary to 
himself;
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(c) any relevant part of the case diary may be used by a police officer who made the 
same to refresh his memory if called as a witness.

(2) Save to the extent that:

(a) anything in any way included in or forming part of a case diary is admitted in 
evidence in any inquiry or trial in pursuance of the provisions of subsection (1); or

(b) the case diary is used for the purposes set out in paragraph (c) of subsection (1), 
the accused or his agent shall not be permitted to call for or inspect such case diary 
or any part thereof but, where for the purposes of paragraph (a) or (b) any such 
inspection is permitted, such inspection shall be limited to the part of the case diary 
referred to in paragraph (a) or (b) as the case may be."

  The amendment obviously makes admissible such statements as are rendered 
admissible by the Evidence Law and disposes of the other argument of learned 
counsel for the accused person that section 9 of the Criminal Procedure (Statements 
to Police Officers) Rules No. 11 of 1960 is invalid inasmuch as it is inconsistent with 
the specific provisions of sections 125 and 126 of the Penal Code. This is so because 
the amended section 122 of the Criminal Procedure Code validates the reference to 
the Evidence Law and gives effect in statutory form to the provisions of section 9 of 
those Rules, i.e. No. 11 of 1960.

  Learned counsel for the 4th accused also argued that the statement, (Ex. 11), could 
not have been voluntary and referred to the beginning of it which reads thus

"I made a statement to the police at Ilorin before this one on 30-5-71, I now decided 
to tell the police all I know about the case for which I am being questioned. I would 
have stated the fact if not for the fear that the senior police officers involved will 
victimize or trouble me and my people at Ibadan. Having been given full assurance 
by the police in Ilorin that no one can victimize me and my people if I speak the 
truth, I have now decided to speak the truth to the best of my knowledge about this 
case. I am now speaking the truth and nothing but the truth."
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  This introductory portion, learned counsel states, suggests that the accused was 
making the statement under a promise or reward for doing so. We do not think so. 
We are of the view that the statement had proceeded, as we stated before, from 
remorse rather than from inducement. If the police promised to him do any favours 
and therefore induced him to make the statement, the police would have told him 
there and then that the introductory passage falsifies the entire statement and 
makes it worthless and undeserving of the inducement. The accused person was 
literate and had written out the statement himself and if one reads the whole 
statement it is apparent that most of the contents were not matters which in any 
view of this case would have interested the police.

Arguments similar to those in connection with the 4th accused and his statement 
were put forward by learned counsel both for the 2nd and the 3rd accused persons 
in the case. In particular, the statements of the 3rd accused person, exhibit 7 and 
exhibit 46, were challenged although learned counsel himself conceded that exhibit 
7 and exhibit 46 are not confessional statements. Clearly, if that is so, section 126 of 
the Criminal Procedure Code would be irrelevant. The voluntariness of the 
statements (Ex. 7 & 46), like that of (Ex. 11), was separately tried by the learned trial 
judge and we can see nothing exceptionable in his rulings on both statements which 
in both cases were written by literate and experienced men fully aware of their 
contents and legal consequences. In the course of the trial and in order to sustain his 
alibi, that he was not in the house of Felix Dumeh to take any oath on the night of 
the 13th April, 1971 the 2nd accused person caused to be produced in evidence the 
station diary in use at the police station, Ibadan, where entries Nos. 891 and 892 
recorded that he was inside the police station on duty between 20.00 hours (i.e. 8 
p.m.) and 20.40 hours (8.40 p.m.). The station diary was  produced as exhibit 38 and 
concerning that exhibit, the learned trial judge in the course of his judgment 
observed as follows-

  "If these two entries are true why did accused two fail to call the writer? If accused 
two was visited in this house at 9.40 p.m. by the patrol why did he not call Sgt. 
Ogunwoye who headed the patrol and reported to him? If he remained in his house 
throughout the night of 13-4-71, why did he not call anyone from his house who saw 
him throughout the night as a witness? I do not believe accused two and I attach no 
weight or important to entry Nos. 891 and 892 of (Ex. 38)."
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  On this aspect of the case, learned counsel for the 2nd accused submitted that the 
learned trial judge had wrongly placed the onus of proving his alibi on the accused 
person instead of the prosecution. We are clearly of the view that the argument is 
misconceived. The learned trial judge urged the points which he had made in order 
to spot-light the apparently meagre probative value of (Ex. 38). The maker of the 
record was not called to give evidence. Although the 4th D. W., Assistant 
Commissioner of Police Odofin, had stated concerning (Ex. 38) as follows:

"By entry 982 in (Ex. 38), Bello must remain in his house as he was on duty. Accused 
two was a very good officer."

the accused person made no efforts whatsoever to establish the fact of his being at 
home or at the police station-which facts must be and are facts peculiarly within his 
own knowledge. There is nothing extraordinary or esoteric in a plea of alibi. Such a 
plea postulates that the accused person could not have been at the scene of the 
crime and only inferentially that he was not there. Even if it is the duty of the 
prosecution to check on a statement of alibi by an accused person and disprove the 
alibi or attempt to do so, there is no inflexible and/or invariable way of doing this. If 
the prosecution adduce sufficient and accepted evidence to fix the person at the 
scene of crime at the material time, surely his alibi is thereby logically and 
physically demolished. The Supreme Court had had the occasion to consider this 
point in Hemyo Atam and Anor. v. The State, S.C. 632/66 decided on the 11 th 
January, 1967 and had observed on this point as follows:

"Each of the appellants made a statement under caution after his arrest, setting up 
an alibi. The police officer who took the statements was asked whether he had done 
anything to check their truth and said that he had not and it was submitted that for 
this reason justice had been denied to the appellants and there should at least have 
been a reasonable doubt as to their guilt. There are occasions on which a failure to 
check an alibi may cast doubt on the reliability of the case for the prosecution, but in 
a ease such as this where the appellants were identified by three eyewitnesses there 
was a straight issue of credibility and we are not able to say that the judge's findings 
of fact were unreasonable or cannot be supported having regard to the evidence. If 
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the alibis had been true it would have been open to the appellants to call witnesses 
in support of them and neither of them did so." We think that the entries in exhibit 
38 are not proved, much less the implications of those entries; that the comments of 
the learned trial judge on the worthlessness of the entries are justified and that no 
rule of law is breached or infringed by these comments. These observations also 
apply to the alibi set up by the 4th accused and the complaint against the decision of 
the learned trial judge on this aspect of his case. The prosecution investigated the 
alibi, as they ought to do, and left the result to the court on the basis of the evidence 
available both from the prosecution and the accused person himself. The learned 
trial judge heard the evidence on all sides and disbelieved and rejected the evidence 
of the defence witnesses who had come to support the alibi of the 4th accused. In 
other words, the evidence accepted by the learned trial judge fixed the 4th accused 
in Ibadan in the house of Felix Dumeh at the time when he tried to suggest that he 
could not have been in Ibadan. This was a straight issue of fact and the learned trial 
judge saw and heard the witnesses before him. We are satisfied that the learned 
trial judge was not shown to have erred in any way in his conclusions in this 
respect.

  It has also been argued for the accused persons that the statements of the 1st and 
the 17th prosecution witnesses to the police were not admissible, that some 
statements made to the police by the 8th P. W. were asked for but were not ordered 
to be produced, that some of the prosecution witnesses were either expert or 
apprentice robbers or dangerously aggrieved or vindictive persons whose evidence 
should not have been accepted and if accepted should have been subjected to 
corroboration by the learned trial judge in order to justify his acceptance and so on. 
We do not think that these submissions deserve more than passing observation. The 
statement made by the 1st P. W. to the police was indeed asked for by learned 
counsel and the statement of the 17th P. W. was admitted in evidence for the 
purpose of cross-examining Felix Dumeh after the prosecution had duly obtained 
the leave of court to treat Felix Dumeh as a hostile witness. Besides this, it should be 
remembered that the learned trial judge completely rejected the evidence of the 
17th P. W., Felix Dumeh, in his judgment and there is therefore no reason 
whatsoever to complain about the admission in evidence of his statement. With 
respect to the requests for the production of written statements which were refused, 
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including the application for the 1st P.W. to exhibit his bare back for the purpose of 
ascertaining whether or not he had whip-stripes thereon, we are of the view that the 
several rulings of the learned trial judge on these issues are sound in the 
circumstances and no argument of any substance has been addressed to us to 
disparage those rulings. Concerning the bad character of some of the prosecution 
witnesses, we cannot see the wood for the trees in the complaint of counsel. It is true 
that both the famous and the infamous gave evidence at the trial of the accused 
persons. When it is proposed to give evidence of the happenings inside hell it is only 
a matter of common sense to call one of the inmates of that place or one whose 
business is carried out in reasonable propinquity to hell and it must be surprising 
indeed to find even a lone angel fit and qualified for the assignment. Indeed it would 
be preposterous to look for such evidence in other directions. The 1st P.W., 
Mustapha Adigun alias Balewa, the 2nd P.W., Mudashiru Layiwola and the 3rd P.W., 
Chukwuemeka Onyemeche, are not accomplices in the charges before the court and 
it is wrong to describe them as such. They may on account of their criminal 
habituality tend to tell lies against policemen whose duty it is to bring them to book 
and indeed they may tell lies in order to serve other purposes of their own or to 
wreak vengeance on innocent policemen; but these are issues of credibility and the 
ascription of probative values to oral evidence is pre-eminently the duty of the trial 
judge. In the present case, the learned trial judge heard these witnesses and 
concluded either that their testimonies corroborated the statements of the accused 
persons or vice versa and we are unable to see any justifiable grounds of complaints 
in the circumstances. Lastly, it was argued for the accused persons that the 
judgment or verdict is not justified by the evidence. On the 1st count the accused 
persons were charged as stated before with abetment under section 85 of the Penal 
Code and the learned trial judge makes it clear that he was convicting them of 
abetment by conspiracy. He stated in the course of his judgment that

"By section 83 (b) of the Penal Code and on the authority of Doso Awanze and 6 Ors. 
v. Tiv Native Authority (1966) N.M.L.R. 197, to constitute an abetment, the accused 
persons must have engaged in conspiracy with P. W. 17.''

  The learned trial judge then discussed the implications of a conspiracy and 
observed that the conspirators must have engaged in some act or omission in 
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pursuance of the conspircy and that there is no conspiracy as long as it rests on 
intention only. The overt act or omission which evidences conspiracy is the actus 
reus and the actus reus of each and every conspirator must be referrable and very 
often is the only proof of the criminal agreement which is called conspiracy. It is not 
necessary to prove that the conspirators, like those who murdered Julius Ceasar, 
were seen together coming out of the same place at the same time and indeed 
conspirators need not know each other. See R. v. Meyrick and Ribuffi (1929) 21 C. 
App. R. 94. They need not all have started the conspiracy at the same time for a 
conspiracy started by some persons may be joined at a later stage or later stages by 
others. The gist of the offence of conspiracy is the meeting of the mind of the 
conspirators. This is hardly capable of direct proof for the offence of conspiracy is 
complete by the agreement to do the act or make the omission complained about. 
Hence, conspiracy is a matter of inference from certain criminal acts of the parties 
concerned done in pursuance of an apparent criminal purpose in common between 
them and in proof of conspiracy the acts or omissions of any of the conspirators in 
furtherance of the common design may be and very often are given in evidence 
against any other or others of the conspirators.

    It is, therefore, the duty of the court in every case of conspiracy to ascertan as best 
as it could the evidence of the complicity of any of those charged with that offence. 
In this case the charge is one of abetment, i.e. that the accused persons conspired 
together to abet this robbery and that they did so having had previous knowledge of 
the robbery and according to the wording of the charge by "intentionally aiding, 
encouraging and instigating the commission of the said offence by agreeing with 
Felix Dumeh and others and promising on oath to conceal the said offence when 
commited and by taking no action to prevent its commission", and it must be proved 
either that all did the acts or omissions set out in the charge or that some or one of 
them did such acts or omissions in the name of all and in furtherance of the 
common design of all. It is part of the case for the prosecution in this case that all 
the accused met in the house of Felix Dumeh some time in February, 1971 and there 
agreed by the taking of an oath that they would ensure protection from detection to 
the robbers. The evidence of this had come from Felix Dumeh himself from what the 
8th P. W. described as the result of confronting the accused persons with Felix 
Dumeh and the evidence of the 3rd P. W. that even in the month of February, 1971 
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all the accused persons had met in the house of Felix Dumeh and were frequenting 
his house and that the robbery was originally planned for a date in February, 1971. 
Although the learned trial judge rejected the evidence of Felix Dumeh, it is 
nonetheless still possible to prove the agreement or concert between the accused 
persons to abet the robbery but, apart from the supposed oath taking in February, 
1971 the 1st accused, Patrick Njovens, who was warned about the presence of the 
prospective robbers in Ibadan preparing for the robbery, intentionally failed to 
prevent the commission of the robbery. He pretended to arrest the prospective 
robbers but soon released them on bail to the arch-robber Felix Dumeh; he ordered 
the arrest and unjustified detention of the policemen from Ilorin who had come to 
Ibadan to investigate the robbery and indeed attempted to terrify the 8th P. W. into 
removing the policemen from the Western State completely without completing 
their investigation; he, without any justification whatsoever, refused to release 
Lieutenant Usman, the most dangerous of the robbers and the person who actually 
shot at the vehicle carrying the money on the 13th April, 1971 to the Kwara police 
and purported to lock him up in the Ibadan police cell without any records 
whatsoever of any offence against him at a time when the Kwara police most 
seriously were looking for him. In the same way the 2nd accused took part in every 
act or omission of the 1st accused and every time the 1st accused went out on 
pretended track of the robbers, the 2nd accused was with him. In the same way, the 
3rd accused, Amusa Abidogun, although an Alhaji, was all the time and at every 
stage the most loyal, most willing and most ardent supporter of the 1st accused. He 
wilfully and successfully led the 8th P. W. on a wild goose chase for several days 
whilst pretending to help him locate the whereabouts of the robbers, thus giving the 
robbers further opportunity of perfecting their schemes of escape or disappearance. 
It is noteworthy that Felix Dumeh was arrested in Akure where he, 3rd accused, had 
been transferred from Ibadan soon after the robbery. The 4th accused described 
himself as a trader and ostensibly completely ignorant of the robbers and their 
profession but there was evidence, accepted by the learned trial judge, that he was 
seen in the house of Felix Dumeh in February 1971, that in the presence of the 8th 
P.W. Felix Dumeh accused him of having promised to protect him. There is the 
statement which he made himself admitting his presence at the oath-taking 
ceremony in the house of Felix Dumeh on the 13th April, 1971 and the inexplicable 
receipt, proved against him, of the amounts of 5,000 pounds in that parcel from Felix 
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Dumeh on the night of the 13th April, 1971. It is difficult to see the acts and/or 
omissions of these men in any different light than that of complicity and their acts 
are certainly not explicable on any other rational grounds.

  All the accused persons are charged with various counts of specific offences 
comprising of acts or omissions which would constitute for each of them the actus 
reus to associate him with the conspiracy for be it known conspiracies take various 
forms and whilst a conspiracy may exist in the form of one conspirator being like 
the hub of a bicycle the others rotating around him, another conspiracy may be in 
the form of a chain in which one conspirator hooks on to the other and so on ad 
infinitum, or indeed a conspiracy may exist in both of those forms or in other forms.

  At the beginning of this appeal, the learned Director of Public Prosecutions 
informed us that he was not supporting the convictions on the other counts of the 
charge on which the accused persons were severally convicted, except counts Nos. 1 
and 2. There is only one set of evidence which is being used to prove the conspiracy 
as well as the specific charges. In R. v. Dawson and Ors. [1960] 1 W.L.R. 163, the 
Court of Criminal Appeal deprecated this practice which carries no legal obloquy 
whatsoever but fails to stand the test of strategy. See the observations of Finnemore, 
J. at p. 170 of the report. We think that the learned trial judge was right to conclude 
that all the accused persons took part in abetting the offence of robbery committed 
on the 13th April, 1971 on the Bacita Road.

  The count of receiving is simpler. There is evidence, which the learned trial judge 
accepted, that all the accused persons were present in the house of Felix Dumeh on 
the night of the robbery and collected with their own hand their own share of the 
loots. As stated before, the identity of the money is not in dispute. The 6th P.W. Lasisi 
Seidu, one of those who committed the robbery and procured the money, saw it 
when Felix Dumeh set it aside. The 2nd accused in his statement (exhibit 7) and the 
4th accused in his statements (exhibits 11 and 12) both confirmed their visit to the 
house of Felix Dumeh on the night of the 13th April, 1971 and gave a description of 
the parcel containing the amount of 5,000 pounds which tallies with the description 
of it by the 6th P.W., Lasisi Seidu. As far as they are concerned, the evidence of the 
self confessed robbers and their apprentices is only corroborative of their own 
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statements and there is no evidence stronger than a persons own admissions. With 
respect to the 1st accused and the 3rd accused, they denied that they went to the 
house of Felix Dumeh on the night of the 13th April, 1971 but the learned trial judge 
disbelieved their denials. This was an issue of fact and we think that the evidence is 
incapable of any other reasonable conclusion. If the accused persons did go to the 
house of Felix Dumeh on the night of the 13th April, 1971 and jointly received a 
parcel containing the particular amount of 5,000 pounds contained in the 
chargeproceeds of the robbery and before doing so took an oath of secrecy, there is 
no room for any complaint about the justification of the learned trial judge finding 
that the 5,000 pounds was part of the loot of the morning, that all the accused 
persons knew this and that they all accepted it as planned and expected. We have no 
hesitation in concluding that the offence of receiving has been proved against all the 
accused persons.

  We conclude that the charges against the accused person on the 1st and 2nd counts 
are proved and that all the grounds of appeal argued in their favour have failed. We 
make the following orders;

(i) We direct that all the accused persons be discharged and acquitted on the counts 
other than count 1 and count 2 on which they were severally convicted by the 
learned trial judge because we agree with the Director of Public Prosecutions that 
those charges cannot stand.

(ii) In respect of count 1 and count 2, the appeals of all the accused persons are 
dismissed and their convictions and sentences are affirmed.

Appeal dismissed.

LAW IN PRACTICE: DISCIPLINE OF JUDICIAL OFFICERS
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HON. JUSTICE RALIAT ELELU-HABEEB & ANOR V. THE HON. ATTORNEY 
GENERAL OF THE FEDERATION & ORS.

CITATION: (2012) 13 NWLR (PT.1318) 423 AT 520 - 521

MAHMUD MOHAMMED, J.S.C (Delivering the Leading Judgment): The action that 
gave rise to the present appeal number SC.281/2010 was brought by Originating 
Summons filed on 6th May, 2009 at the Federal High Court Ilorin by Honourable 
Justice Raliat Elelu-Habeeb, as the Plaintiff against the National Judicial Council, the 
Hon. Attorney General of the Federation, the Honourable Attorney General of Kwara 
State and the House of Assembly of Kwara State as Defendants. The Originating 
Summons submitted two questions for determination followed by a request of 5 
distinct reliefs from the trial Court. The questions for determination are-

"1. Whether by the combined interpretation of Section 153(1)(i) paragraph 21(a) of 
the 3rd Schedule and Section 271 of the Constitution of the Federal Republic of 
Nigeria, 1999, the 3rd Defendant has the power to initiate or carry out any exercise 
of disciplinary control and or proceedings on the Plaintiff in the exercise of powers, 
duties and obligation as occupier of the office of the Chief Judge of Kwara State. 

2. Whether the letter of 3rd Defendant dated 4th May, 2009 inviting the Plaintiff to 
Disciplinary proceeding in matters relating to, connected with and arising from the 
exercise of her functions as the Chief Judge of Kwara State does not amount to 
exercising the powers of the 1st Defendant under Section 153, 3rd Schedule, Part 1, 
paragraph 21 of the Constitution of the Federal Republic of Nigeria, 1999."

While the reliefs sought are as follows-

"1. Declaration that a combined interpretation of sections 4, 153, 292 and paragraphs 
20, 21  of the 3rd Schedule, Part 1 of the  Constitution, it is only the 1st Defendant 
that has the exclusive power and authority to query, command, order or inquire 
into any complaint against the Plaintiff arising from or connected with the 
performance of her functions as a Judicial Officer and in her office as the Chief 
Judge of Kwara State or recommend to the Governor her removal as Chief Judge of 
Kwara State.
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2. A declaration that the letter of the Kwara State House of Assembly dated 4th may, 
2009 is in breach and violation of the constitution of the Federal Republic of Nigeria, 
1999 in so far as it relates to, connected with the Plaintiff in exercise of her functions 
in the office of the Chief Judge of Kwara State and therefore null and void.
3. An order setting aside, nullifying and putting away the decision of the 3rd and 4th 
Defendants (Kwara State House of Assembly) contained in the 3rd Defendant's letter 
dated 4th May, 2009 and any other steps taken thereon in so far as it relates to the 
office of the plaintiff, as the chief Judge of Kwara State, the same being inconsistent 
with sections 153, 197, 271 (2) of the 3rd Schedule of the constitution of the Federal 
Republic of Nigeria, 1999.

4. An order of Perpetual Injunction restraining the Defendants particularly the 3rd 
Defendant and the Government of Kwara State by themselves, through their 
officers, privies or any other persons deriving power, command, 
authority,instruction or directives from any of the Defendants from acting or relying 
on, or continuing to rely on, act on, implement, give effect to or do anything to the 
prejudice of the Plaintiff based on the decision contained in the letter dated 4th May, 
2009 in so far as the decision is related to the office of the Plaintiff as the Chief Judge 
of Kwara State.

5. An order of Perpetual Injunction restraining the Defendants from acting on the 
decision arising from and connected with the 3rd Defendant letter dated 4th May, 
2009 and from taking any actions, acts, decisions, conclusions, directives, command 
and such other Deeds geared towards the office of the Plaintiff or doing anything 
which may have the effect of enforcing, continuing to give effect to, implement or 
finally putting into effect the conclusions and decision of the Kwara State House of 
Assembly."

Although there were preliminary objections raised by the 2nd and 3rd Respondents 
to the competence of the Plaintiff's action on various grounds touching on the 
jurisdiction of the trial Court to entertain and determine the action, the learned trial 
Judge decided to hear the preliminary objections together with the substantive 
action. It is observed that all the Defendants/Respondents to the Plaintiff's 
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Originating Summons except the 1st Defendant/Respondent, raised objections to the 
competence of the trial Federal High Court to adjudicate on the matter, having 
regard to the fact that the complaint of the Plaintiff was against the Executive and 
Legislative decisions of the Kwara State Government with no allegation against the 
Federal Government or any of its agencies. After hearing the parties on the 
preliminary objections and the Plaintiff's claims on the merit on the various 
affidavits, further affidavits, counter-affidavits filed by the parties in support of 
their respective stand on the issues raised in the preliminary objections and the 
Originating Summons, the learned trial Judge in the judgment of the trial Court 
delivered on 23rd July, 2009, overruled the Preliminary Objections by dismissing 
them in holding that taking into consideration that the case of the Plaintiff involves 
the interpretation of the provisions of the Constitution of the Federal Republic of 
Nigeria 1999, the trial Court was conferred with jurisdiction to hear and determine 
the action. In this respect, the learned trial Judge after considering the claims of the 
Plaintiff against the provisions of the Constitution in support of the claims and the 
Defendants' opposition of the same came to the conclusion that the Plaintiff was 
entitled to all the reliefs claimed and preceded to grant them.

The 2nd, 3rd and 4th Defendants/Respondents who were aggrieved with the 
judgment of the trial Federal High Court immediately lodged their respective 
appeals against the judgment to the Court of Appeal Ilorin Division. The notices of 
appeal however excluded the 1st Defendant/Respondent at the trial Court from the 
list of parties in the appeals at the Court of Appeal. However, on the application by 
the 1st Defendant/Respondent, it was later joined in the appeals on the side of the 
Respondents. The appeals were heard by a panel of full Court of five Justices of the 
Court of Appeal having regard to the Constitutional importance of the issues that 
arose for determination. In a split judgment of 4 to 1, delivered on 2nd July, 2010, 
that Court came to the conclusion that the trial Federal High Court lacked the 
jurisdiction to adjudicate upon the case of the Plaintiff and held that the matter 
ought to have been taken to the High Court of Justice of Kwara State for hearing and 
determination having regard to the parties and the subject matter of the case. In the 
same judgment however, the Court of Appeal proceeded to hear the matter on the 
merit and came to the decision that the trial Federal High Court was right in its 
decision on the merit of the claims of the Plaintiff and consequently affirmed the 
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decision of the trial Court. It is glaringly clear from the record of the this appeal that 
all the parties at the Court of Appeal except the Hon. Attorney General of the 
Federation, were not happy with the judgment of the Court and therefore decided to 
appeal and cross-appeal to this Court against parts of the judgment that the parties 
were not satisfied with.

While the Plaintiff at the trial Court and the 1st Defendant/Respondent in that Court, 
the National Judicial Council who were the Respondents at the Court of Appeal were 
not pleased with the decision of the Court of Appeal on the issue of jurisdiction of 
the Federal High Court to entertain and determine the case of the Plaintiff, the 3rd 
and 4th Defendants/Respondents at the trial Court, who were Appellants at the Court 
of Appeal, decided to challenge the decision of the Court of Appeal in deciding to 
hear and determine the matter on the merit in spite of its decision that the Federal 
High Court lacked jurisdiction to deal with the matter and therefore filed their 
respective cross-appeals against that part of the decision of the Court of Appeal. The 
Attorney General of the Federation, who was on the side of the Appellants at the 
Court of Appeal, has neither filed an appeal nor a cross-appeal, as the cross-appeal 
earlier filed on his behalf was later withdrawn and struck out before the appeals 
and the cross-appeals proceeded to hearing in this Court.

Taking into consideration the position of the parties at the trial Court, the Court of 
Appeal and in this Court where both Appellants/Cross-Respondents and the 
Respondent/Cross-Appellants chose to pursue their respective cases separately, I 
have decided to list the parties in this single appeal number SC.281/2010 as follows -

"1. Hon. Justice Raliat Elelu-Habeeb - 1st Appellant/Cross-Respondent

2. National Judicial Council- 2nd Appellant/Cross-Respondent

AND

1. The Hon. Attorney General of the Federation - 1st Respondent

2. The Hon. Attorney General of Kwara State - 2nd Respondent/Cross-Appellant
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3. The House of Assembly of Kwara State - 3rd Respondent/Cross-Appellant."

Henceforth in this judgment, the parties shall be referred to according to their 
respective designations specified above.

Before proceeding to deal with the issues arising for determination in the appeals 
and the cross-appeals respectively, I shall first tackle the two separate notices of 
Preliminary objection raised by the 2nd and 3rd Respondents/Cross-Appellants to 
the appeal filed by the 2nd Appellant, on the grounds that the appeal of the 2nd 
Appellant as a whole is incompetent, irregular and misconceived and that the same 
ought to be struck-out because:-

i. The Appellant is not an aggrieved person within the context of the judgment 
appealed against.

ii. The decision appealed against is not in any way prejudicial to any interest of the 
Appellant.

iii. The decision appealed against has not deprived the Appellant of any right.

For the 3rd Respondent/Cross-Appellant, it was urged by its learned senior Counsel 
that the appeal by the 2nd Appellant is incompetent and ought to be dismissed or 
struck-out on the grounds among others that:- 

1. The Appellant had no claim or counter-claim before the trial Court. 

ii. No relief was also sought against the Appellant by any of the parties before the 
trial Court.

iii. The Court of Appeal in allowing the appeal of the 2nd and 3rd 
Respondents/Cross-Appellants did not also make any order against the Appellant.

iv. The grievances arising from the decision of the Court of Appeal were/are 
referable only to the 1st Appellant whose case before the trial Court was held 
incompetent on the ground of want of jurisdiction of the trial Federal High Court.
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v. The Appellant does not fall within the meaning of an aggrieved person in law to 
justify its filing an appeal to this Honourable Court against the decision of the Court 
of Appeal.

vi. The Appellant has not suffered any legal grievance to justify its filing an appeal.

vii. The appeal by the Appellant is unsupportable in law and it is therefore an abuse 
of Court process.

viii. It is in the interest of justice to dismiss or strike-out the Appellant's appeal.

For the 2nd Respondent/Cross-Appellant, it was argued by his learned Counsel that 
the Notice of Appeal as well as the Appellants brief of argument filed by the 
Appellant, are misconceived and incompetent, the Appellant not being a person 
aggrieved by the judgment of the Court of Appeal in the eyes of the law, if the 
definition of the term - 'person aggrieved' given by this Court in Ngige v. Obi (2006) 
All F.W.L.R. (Pt.330) 1041 at 1088; Societe General bank Nig. Ltd v. Afokoro (1999) 11 
N.W.L.R (Pt.628) 521 at 537 - 538 and Sun Insurance Office Ltd v. Ojemuyiwa (1956) 
All N.L.R. 1, is taken into consideration; that with the appeal of the 1st 
Appellant/Cross-Respondent firmly on the ground against the judgment of the Court 
of Appeal on the issue of jurisdiction, the appeal by the Appellant on the same issue 
is an abuse of judicial process even on the fact of the pronouncement of the Court of 
Appeal that the Appellant must also have an input in the removal of the Plaintiff/1st 
Appellant/Cross/Respondent. Learned senior Counsel in further reliance on the case 
of Omotesho v. Abdullahi (2008) 2 N.W.L.R. (Pt. 1072) 526 at 543 - 544, asserted that 
the Appellant as a Defendant before the Court below, not having been deprived of 
something nor wrongfully refused anything to justify its complaint, had no business 
to appeal against the decision of the Court of Appeal and therefore urged this Court 
to sustain the preliminary objection and strike out the appeal.

The learned senior Counsel for the 3rd Respondent/Cross-Appellant also raised 
similar preliminary objection to the 2nd Appellants appeal virtually on the same 
grounds as raised by the learned senior Counsel to the 2nd 
Respondent/Cross-Appellant in that having regard to the decisions in Akinbiyi v. 
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Adelabu (1956) S.C.N.L.R. 109 at 111; Mobil Production (Nigeria) Unlimited v. 
Monokpo (2003) 18 N.W.L.R. (Pt. 852) 346 at 398 - 399, the Appellant is not qualified 
as a person aggrieved to exercise any right of appeal against the judgment of the 
Court of Appeal and therefore urged this Court to sustain the preliminary objection.

What has to be determined in these preliminary objections is whether the learned 
senior Counsel to the preliminary objectors are correct in law in holding out or 
portraying the 2nd Appellant as a party which is not aggrieved or in anyway 
affected adversely by the judgment of the Court of Appeal on the issue of 
jurisdiction in that the trial Federal High Court lacked jurisdiction to hear and 
determine the claims of the Plaintiff/1st Appellant/Cross-Respondent in the 
Originating Summons filed in that Court.In the case of Akinbiyi v. Adelabu (1956) 
S.C.N.L.R. 109, Foster-Sutton, F.C.J. of the then Federal Supreme Court had this to say 
on a person entitled to appeal at page 111-

"The only person entitled to appeal is a person aggrieved. In Ex-parte Sidebotham 14 
ch. D465 James L.J., said a 'person aggrieved must be a man who has suffered a legal 
grievance"

This decision was cited and applied by this Court in a number of cases including 
Mobil Production (Nigeria) Unlimited v. Monokpo (2003) 18 N.W.L.R. (Pt. 852) 346 at 
398 - 399 where Uwaifo, JSC put the position of the law thus-

"it is true that the judgment of the trial Court which was affirmed by the Court 
below was given against only the 2nd Defendant. In effect the first Defendant is not 
an aggrieved party that can appeal against the judgment of the Court below to this 
Court simply on the basis that it was a party to the proceedings in which judgment 
was given in reliance on the provision of Section 233(5) of the 1999 Constitution 
which says that: 

Any right of appeal to the Supreme Court from the decision of the Court of Appeal 
conferred by "this Section shall be exercisable in the case of civil proceedings at the 
instance of a party thereto." That provision must be understood to apply to an 
aggrieved person or party. 
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A party to the proceedings cannot appeal a decision arrived thereat which does not 
wrongfully deprive him of an entitlement or something which he had a right to 
demand. Unless there is such a grievance, he cannot appeal against a judgment 
which has not affected him since the whole exercise may turn out to be academic. 
Under no circumstance can it be argued that a party to proceedings who has not 
been affected by a decision may never-the-less appeal against it merely as a party.

Applying these decisions to the present case, it is not at all in dispute that the 2nd 
Appellant, the National Judicial Council was a party in the case at the trial Court as 
the 1st Defendant or 1st Respondent as the case was began by Originating Summons. 
It is also undisputed from the record of this appeal that the subject matter of the 
case brought before the trial Court, included the interpretation of the 1999 
Constitution in Sections 153, 292 and paragraphs 20, and 21 of the 3rd Schedule, Part 
1 thereof.

Although the preliminary objectors in their notices of appeal against the judgment 
of the trial Court to the Court of Appeal attempted to exclude the 2nd Appellant from 
the list of parties in the Court of Appeal, the Court of Appeal on an application joined 
the 2nd Appellant as a necessary party in the appeal before it as the 1st Respondent. 
As the decision of the Court of Appeal now being challenged in the appeal by the 
Appellant relates only to the aspect of the decision on the issue of jurisdiction, the 
Appellant as a party against whom the decision was given, has a right to appeal 
against it by virtue of Section 233(5) of the Constitution of the Federal Republic of 
Nigeria 1999. What remains to be determined in line with the decisions in the cases 
of Akinbiyi v. Adelabu (supra) and Mobil Production (Nig.) Unltd. v. Monokpo 
(supra), is whether the Appellant on the facts of this case has satisfied the 
requirement of being a person aggrieved, or a person who has suffered a legal 
grievance, or a person against whom a decision has been pronounced which has 
wrongfully refused him something or wrongfully affected his title to something. See 
Societe General Bank Nigeria Ltd v. Afokoro (1999) 11 N.W.L.R. (Pt. 628) 521 at 537 - 
538.

Looking at the 4 grounds of appeal contained in the Appellant's Notice of appeal and 
the lone issue identified from the grounds of appeal for determination of the 
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Appellant's appeal, the only part of the judgment of the Court of Appeal being 
appealed against is that part declaring that the trial Federal High Court lacked 
jurisdiction to adjudicate in the action brought before that Court by the Plaintiff/1st 
Appellant/Cross-Respondent. Since Section 153 of the Constitution and paragraphs 
20 and 21 of Part 1 of the Third Schedule to the same Constitution which deal with 
the composition of the National Judicial Council and its powers and role in the 
appointment and discipline of Judicial Officers is the subject of interpretation and 
application in the case at the trial Court and the Court of Appeal, it is certainly not 
correct to say that the Appellant is not a person aggrieved in the present case. The 
Appellant as a party in the case at the trial Court and the Court of Appeal whose 
decision is the subject of this appeal, is definitely a person who has suffered a legal 
grievance and a person against whom a decision has been pronounced as to the 
appropriate Court that has jurisdiction to interpret and apply the provisions of the 
Constitution in relation to its powers and duties under the Constitution. This case is 
not on all fours with the case of Mobil Production (Nig.) Unltd v. Monokpo (supra) 
where the judgment of the trial Court affirmed by the Court of Appeal was given 
against only the second Defendant thereby turning the first Defendant who sought 
to appeal to the Supreme Court against the concurrent judgments of the Courts 
below to a person not aggrieved that can appeal against the judgment of the Court, 
In the case at hand however, the judgment of the Court of Appeal declaring that the 
trial Federal High Court which heard and determined the case lacked jurisdiction to 
adjudicate in the matter, was definitely given not only against the 1st 
Appellant/Cross-Respondent who was the Plaintiff at the trial Court but also against 
the 2nd Appellant as well. Thus, for the above reasons, I am of the view that the 2nd 
Appellant/Cross-Respondent's appeal is quite competent. The preliminary objections 
of the 2nd Respondent/Cross-Appellant and the 3rd Respondent/Cross-Appellant 
having failed are hereby dismissed.

The Appeals

I shall now proceed to deal with the appeals of the Appellants starting with the 1st 
Appellant's appeal. The learned senior Counsel for the 1st Appellant Chief Awomolo 
in his Appellant's brief of argument, Appellant's reply brief and oral submission, 
pointed out that from the judgment of the trial Court, it is quite clear that the trial 
Court confined itself to the claims of the Plaintiff in determining the jurisdiction of 
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the Court under Section 251(1) (q) of the 1999 Constitution. It is for this reason that 
in the Appellant's brief of argument; only one issue was raised for determination. 
The issue reads:-

"1. Whether the Court of Appeal was right when it declared that the Federal High 
Court has no jurisdiction to interpret the provisions of the Constitution as contained 
in the Originating Summons of the Appellant when the interpretation affects 
exercise of Constitutional powers of the National Judicial Council, a Federal 
Government agency."

The learned senior Counsel in arguing this Issue asserted that the jurisdiction of 
Court to exercise judicial powers over any cause or matter is determined by the 
claims of the Plaintiff as stated in the case of Adeyemi v. Opeyori (1976) 9 - 10 S.C. 18 
at 31. With regard to the exclusive jurisdiction of the Federal High Court under 
Section 251(1), learned senior Counsel called in aid several cases on the subject 
particularly Ladoja v. INEC and Ors, (2007) 7 S.C. 99 at 160 and Obi v. INEC & Ors. 
(2007) 7 S.C. 268 at 305 and argued that taking into consideration the parties in the 
case at the trial Court particularly the National Judicial Council which is directly 
connected with the appointment, discipline and removal of judicial officers under 
Section 153 and paragraphs 20 and 21 of part 1 of the Third Schedule to the 
Constitution, the Court of Appeal was in error in holding that the Federal High Court 
had no jurisdiction to determine the claims contained in the Originating Summons 
filed before it. Learned senior Counsel explained that the Appellant did not go to the 
trial Court to challenge her removal from office as erroneously held by the Court of 
Appeal but merely to complain against the conduct of the 3rd Respondent in its 
letter inviting her to the House of Assembly which falls within the jurisdiction of 
that Court under Section 251(1)(q) to adjudicate in all matters connected-with the 
interpretation and operation of the Constitution so far as it affects the Federal 
Government or any of its agencies. Learned senior Counsel concluded by citing the 
case of NEPA v. Edegbero (2003)   F.W.L.R. (Pt. 139) 1556 to assert that the Federal 
High Court was right in holding that it has the jurisdiction to hear and determine the 
Appellant's claims and therefore urged this Court to allow the appeal, set aside the 
decision of the Court of Appeal on the issue of jurisdiction and restore and affirm 
the decision of the trial Court.
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In the 1st Respondent's brief of argument filed on behalf of the Hon. Attorney 
General of the Federation by his learned senior Counsel Lawal Rabbana, the lone 
issue framed for the determination of the appeal is- 

"Whether the lower Court was right in holding that the Federal High Court lacked 
jurisdiction to entertain and determine the Appellant's case when there was no 
claim nor cause of action against any agent of the Federal Government."

Learned senior Counsel opened his argument by pointing out that all what is 
required in resolving the issue for determination is to answer the question of 
whether the Federal High Court has the jurisdiction to entertain the Appellant's 
claims under Section 251(1)(q) of the Constitution taking into consideration of the 
definition of the word 'jurisdiction' in the cases of D.E.N.R. Ltd v. Trand 
International Bank Ltd (2008) 18 N.W.L.R (pt.1119) 388  at 435 and Oduka v. 
Government of Ebonyi State of Nigeria & 3 Ors (2009) 3 - 4 S.C. 154 at 169; that from 
the questions for determination and the reliefs sought by the Plaintiff in the 
Originating Summons; it is glaring that the subject matter of the dispute in this suit 
is the removal from office of the Plaintiff/Appellant as the Chief Judge of Kwara State 
by the Kwara State House of Assembly and the Governor; that the subject matter of 
the suit is the office of the Chief Judge of Kwara State created by Section 271 of the 
1999 Constitution which does not make it a Federal Government agency and that 
since the House of Assembly and the Governor of Kwara State whose actions are 
being challenged are not agents of the Federal Government within the 
contemplation of Section 251(1)(q) of the Constitution, the Federal High Court lacks 
jurisdiction over them and the subject matter of the action. Learned senior Counsel 
while conceding that the National Judicial Council and the Attorney General of the 
Federation are agents of the Federal Government, but as no cause of action had been 
disclosed against them to vest jurisdiction in the Federal High Court, the Court below 
was right in its decision that that Court lacked jurisdiction in the matter if decisions 
of this Court in Inakoju v. Adeleke (2007) 4 N.W.L.R. (Pt. 1025) 427 at 588 - 589; 
Omomeji v. Kolawole (2008) 14 N.W.L.R. (Pt. 1106) 180 at 206 and Attorney General 
Kano State v. Attorney General of the Federation (2007) 6 N.W.L.R. (Pt, 1029) 164 at 
192, are taken into consideration, particularly as in this case where the 
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Plaintiff/Appellant has no claim whatsoever against the 1st Respondent or the 2nd 
Appellant, the National Judicial Council. Learned senior Counsel therefore 
concluded by urging this Court to dismiss the appeal.

For the 2nd Respondent, the Hon. Attorney General of Kwara State, his learned 
senior Counsel, Adelodun in the Respondent's brief of argument filed on 22nd 
September, 2010, saw the issue for determination in this appeal as follows-

"Whether having regard to the nature of this suit, particularly the reliefs sought, the 
lower Court was not right in holding that the Federal High Court had no jurisdiction 
to hear and determine the Appellant's case."

Learned senior Counsel to 2nd Respondent is also of the strong view that the law is 
well settled that in the determination of the question whether or not a Court has 
jurisdiction to adjudicate on a matter, the primary consideration is the Plaintiff's 
statement of claim, which in this case is the Appellant's Originating Summons 
showing the reliefs sought as laid down in Adeyemi v. Opeyori (1976) 10 N.S.C.C. 455 
at 464, cited and applied in Inakoju v. Adeleke (2007) 4 N.W.L.R. (Pt. 1025) 427 at 588 
- 589; including the affidavit in support of the Originating Summons to the exclusion 
of any other processes especially those filed by the Respondents. All the same, from 
the relevant process, the learned senior Counsel argued that the Appellant's 
complaint and grievance before the trial Court was the action and the decision of 
the Kwara State Government, epitomized by the Governor and the House of 
Assembly; that the reliefs sought by the Appellant have nothing to do with any 
complaints against the National Judicial Council or the Attorney General of the 
Federation so as to vest the Federal High Court with jurisdiction in the matter under 
Section 251(l)(p)(q)(r) as rightly found by the court below particularly following the 
decisions of this Court in NEPA v. Edegbero (2002) 18 N.W.L.R. (Pt. 798) 79 and Dr. 
Taiwo Oloruntoba-Oju & 4 Ors. v. Professor Shuaib O. Abdul-Raheem (2009) 13 
N.W.L.R. (Pt. 1157) 83 at 127. The learned senior Counsel relying on a number of 
decisions of the Court of Appeal in Enweremadu v. Ohajuruka (2001) 43 W.R.N. 53 at 
6; N.N.P.C. v. Okwor & Ors. (1998) 7 N.W.LR. (Pt. 559) 637 at 650 and Minister for 
Works v. Tommas Nig. Ltd. & Ors. (2002) 2 N.W.L.R. (Pt. 752) 740 at 788, concluded 
that the Appellant's case having failed to satisfy the two basic preconditions of the 
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parties being Federal Government or any of its agencies and the subject matter of 
the action must relate to the validity or otherwise of the action or decision of the 
Federal Government or any of its agencies, the Court below was right in its decision 
that the Federal High Court lacked jurisdiction in the matter brought before it by the 
Plaintiff/Appellant and therefore urged this Court to dismiss the appeal most 
especially having regard to the cases of Odiase & Anor.  v. Agho & Ors. (1972) 1 All 
N.L.R. (Pt.1) 170 and Nwabueze v. Okoye (1988) 2 N.W.L.R. (Pt.91) 664, the concurrent 
findings of fact by the two Courts below that the Appellant's case is one challenging 
the decision of the Governor and the House of Assembly of Kwara State remains 
intact in the absence of any appeal against those findings.

For the 3rd Respondent, the Kwara State House of Assembly, in the Respondent's 
brief of argument filed by its learned senior Counsel, Yusuf Ali on 29th October; 
2010, the issue distilled from the 3 grounds of appeal filed by the 1st Appellant 
reads-

"Whether having regard to the complaints of the (sic) Respondents and the reliefs 
sought by her in her originating summons, the Court of Appeal was not right and 
correct in holding that the Federal High Court lacked jurisdiction to hear and 
determine her case?"

Learned senior Counsel must have inadvertently referred to the Appellant as the 
Respondent in the above issue identified in the 3rd Respondent's brief. The word 
'Respondents' therefore in the issue as identified must be read as the 'Appellant'. As 
far as the learned senior Counsel is concerned, the questions for determination and 
the reliefs sought by the Appellant in her Originating Summons reveal quite clearly 
that the Court of Appeal was right in its decision that the Federal High Court lacked 
jurisdiction to entertain the suit as formulated on the authority of the cases of 
Egbuonu v. B.R.T.C (1997) 12 N.W.L.R. (Pt. 531) 29 at 43 and Inakoju v. Adeleke (2007) 
4 N.W.L.R. (Pt. 1025) at 588 - 589, as the Court will not examine the counter-affidavit 
of the Respondents even where it has been filed; that from questions for 
determination and the reliefs claimed in the Originating Summons, the Appellant's 
case was against the action of the Respondent and the Governor of Kwara State as 
parties while the subject matter of the suit solely concerned the Government of 
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Kwara State because there was no relief claimed against the National Judicial 
Council or the Attorney General of the Federation who were merely joined as 
Respondents without any basis.

On jurisdiction or competence of Court, learned senior Counsel relying on the 
leading authority on the subject in the case of Madukolu v, Nkemdelim (1962) All 
N.L.R. (Pt. 3) 581 at 589 - 590, (1962) 2 S.C.N.L.R. 241, argued that the trial Court 
wrongly entertained the matter since the subject matter of the case being the power 
of the 2nd and 3rd Respondents to remove the Appellant as the Chief Judge of Kwara 
State by the Governor and the House of Assembly of Kwara State, is not within the 
jurisdiction of the trial Court under Section 251 of the Constitution as claimed b y 
the Appellant. Several cases cited in support of this submission include Onuora v. 
K.R.P.C. Ltd. (2005) 6 N.W.L.R. (Pt. 921) 393 at 404 - 405 and Oloruntoba-Oju v. 
Abdul-Raheem (2009) 13 N.W.L.R. (Pt. 1157) 83 at 127. Learned senior Counsel 
referred to the finding of the trial Court at page 532 of the record to the effect that 
the Appellant was at the trial Court to challenge the decision of the Governor and 
the House of Assembly of Kwara State to remove her as the Chief Judge of the State 
and contended that the subject matter of the suit was clearly outside the jurisdiction 
of the trial Court and that the cases of Ladoja v. INEC (Z007) S.C. 99 at 160 and Peter 
Obi v. INEC (2007) 7 S.C. 268, heavily relied upon by the Appellant, are not relevant 
to the present case.

With regard to the stand of the Appellant that because the interpretation of the 
Constitution was involved in the case now at hand, the Federal High Court is the 
proper forum for the resolution of the dispute by virtue of Section 251(1)(q) and (r) 
of the Constitution, it is the view of the learned senior Counsel that by virtue of 
Section 272 of the Constitution, the High Court also has the vires to interpret 
provisions of the Constitution in cases before the Court. Learned senior Counsel for 
the 3rd Respondent concluded by pointing out that the cases of NEPA v. Edegbero 
(2003) F.W.L.R. (Pt. 139) 1556 and Osaigwe v. Federal College of Education (2010) 10 
N.W.L.R. (Pt. 1201) 1 at 34 relied upon by the Appellant on the facts, are not relevant 
to the present case and therefore urged this Court to dismiss the appeal and affirm 
the .decision of the Court below.
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Irrespective of the manner in which the issue for determination in this appeal was 
framed in the Appellant's brief, the 1st, 2nd  and 3rd Respondents briefs of 
argument respectively as earlier quoted in full in the judgment, the real issue for 
determination as agreed by all the parties is simply whether having regard to the 
two questions submitted for determination and the reliefs sought by the Appellant 
in the Originating Summons, the Court below was right in holding that the Federal 
High Court lacked jurisdiction to entertain and determine the Appellant's suit.

The issue such as this, of when 2 Court has jurisdiction or competence, has long 
been settled in the jurisprudence of Nigeria from the time of the decision of this 
Court in the well known and highly celebrated case of Madukolu &, Ors. v. 
Nkemdelim & Ors. (1962) All N.L.R. (Pt. 3) 581 at 589 - 590 where the position of the 
law was laid down thus -

"Before discussing those portions of the record; I shall make some observations on 
jurisdiction and the competence of a Court. Put briefly, a Court is competent when:

1. It is properly constituted as regard number and qualifications of the members of 
the bench, and no member is disqualified for one reason or another; and

2. The subject matter of the case is within its jurisdiction; and there is no feature in 
the case which prevents the Court from exercising its jurisdiction; and 

3. The case comes before the Court of law and upon fulfilment of any condition 
precedent to the exercise of jurisdiction. Any defect in competence is fatal, for the 
proceedings are a nullity however well conducted and decided; the defect is 
extrinsic to the jurisdiction."

Applying the above guiding pronouncements on the issue of jurisdiction to the case 
at hand, it is not difficult to see that there is no problem whatsoever with the 
Constitution of the trial Court or the qualification of its learned presiding Judge, nor 
is there any cloud surrounding the requirement that the case of the Appellant was 
brought before the trial Court upon fulfilment of condition precedent to the exercise 
of jurisdiction. However what calls for determination in the present case is whether 
or not the subject matter of the action is within the jurisdiction of the trial Court and 
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that there is no feature in the case which prevents the Court from exercising its 
jurisdiction. While the Appellant is asserting that the suit brought to the trial Court 
was on a subject matter that was within the jurisdiction of that Court, the three 
Respondents to this appeal are saying that the subject matter of the Appellant's 
action being essentially the removal of the Appellant from office of the Chief Judge 
of Kwara State by the 2nd and 3rd Respondents, the subject matter was entirely 
within the jurisdiction of the State High Court of Justice as found by the Court below 
that the trial Court lacked jurisdiction in the matter.

It is indeed a fundamental principle that jurisdiction of a Court of law is determined 
by the Plaintiff's claim. See Izenkwe v. Nnadozie 14 WACA 361 at 363 and Adeyemi v. 
Opeyori (1976) 9 - 10 S.C. 51. That is to say, it is the claim before the Court that has to 
be looked at or examined to ascertain whether it comes within the jurisdiction 
conferred on the Court. See Western Steel Works v. Iron & Steel Workers (1987) 1 
N.W.L.R. (Pt. 49) 284.

It should be emphasized that Judges have no duty and indeed no power to expand 
the jurisdiction conferred on their Courts but they have the duty and indeed 
jurisdiction to expound the jurisdiction conferred on their Courts as laid down by 
this Court in The African Press of Nigeria & Ors. v. The Federal Republic of Nigeria 
(1985) 1 All N.L.R. 50 at 175; (1985) 2 N.W.L.R. (Pt. 6) 137 at 165. See also some of the 
leading authorities on the subject of jurisdiction particularly of the Federal High 
Court vis-a-vis the State High Court in Tukur v. The Government of Gongola State 
(1989) 4 N.W.L.R (Pt. 117) 517 at 549; Adetayo v. Ademola (2010) All F.W.L.R. (Pt. 533) 
1806 at 1825- 1826; Ladoja v. INEC (2007) 7 S.C. 99 at 160; Peter Obi v. INEC (2007) 
268 and Inakoju v. Adeleke (2007) 4 N.W.L.R. (Pt. 1025) 427 at 588-589 where Tobi JSC 
expounded the law on how jurisdiction of a trial Court is determined especially 
where the action was commenced by Originating Summons supported by affidavit 
where he said:-

"In determination of whether or not a Court has jurisdiction, the Court process to be 
used is the pleadings of the Plaintiff, which is the statement of claim; it is the case 
put up by the Plaintiff that determines the jurisdiction of the Court. In this case, as 
the action was commenced by Originating Summons, the Court process to be used is 
the affidavit in support of the summons ..."
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Taking into consideration the foregoing authorities and many others too numerous 
to be listed, it is quite plain that in resolving the lone issue of jurisdiction in the case 
at hand, the Court processes to be examined are the Originating Summons of the 
Plaintiff/Appellant containing the questions submitted for determination, the reliefs 
sought in the Originating Summons to the exclusion of any other processes 
especially those filed in defence of the action by the Defendants/Respondents. I have 
earlier in this judgment quoted in full the two questions submitted by the 
Plaintiff/Appellant for determination and the reliefs sought. I do not consider it 
necessary to also quote the various paragraphs of the affidavit in support of the suit 
as constituted by the Originating Summons because to me the facts that led the 
Plaintiff/Appellant to seek redress at the trial Court, are not at all in dispute and are 
not different from the facts of the case I have already narrated.

Although all the three Respondents in this appeal have strongly submitted variously 
that the Plaintiff/Appellant went to the trial Court to challenge her alleged removal 
from office as the Chief Judge of Kwara State by the 2nd and 3rd Respondents, the 
Governor and the House of Assembly of Kwara State respectively, there is nothing in 
the two questions submitted for determination, the reliefs sought and the affidavit 
in support of the Originating Summons that talks of the removal of the Appellant 
from office, particularly in the absence of any copy of the letter of removal from 
office from the appropriate authority.

Removal of a public officer like the Chief Judge of a State is always signified by a 
letter to that effect clearly signifying the effective date of removal in the same way 
the appointment of such a public officer is also always signified by 2 letter of 
appointment clearly spelling out the effective date of such appointment. It is 
therefore not correct as erroneously assumed by all the Respondents that the 
alleged removal of the Plaintiff/Appellant can be inferred from the reliefs sought by 
the Appellant at the trial Court.

Therefore, quite contrary to the stand taken by the Respondents, from the two 
questions submitted for determination and the reliefs sought by the 
Plaintiff/Appellant at the trial Court, it is quite clear that the Plaintiff/Appellant did 
not go to that Court to challenge her removal from office. Rather, the questions for 
determination and the three declaratory reliefs and two injunctive reliefs sought are 



211

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

all rooted on the interpretation and operation of the provisions of Section 153(1)(i), 
197, 271(2), 292 of the Constitution, paragraphs 20 and 21 of part 1 of the 3rd 
Schedule to the same Constitution of the Federal Republic of Nigeria, 1999 against 
the background of the 3rd Respondent's letter dated 4th May, 2009, inviting the 
Appellant to appear before it. In other words, all the claims of the Appellant in her 
Originating Summons are rooted or hinged on the Constitutionality or lawfulness of 
the disciplinary proceedings commenced by the letter of the 3rd Respondent dated 
4th May, 2009 against the Appellant. The interpretation and the correct operation of 
the affected provisions of the 1999 Constitution, was therefore the main subject of 
the suit of the Plaintiff'/Appellant and not her removal from office as asserted by the 
Respondents.

Next for determination is to examine the relevant provisions of Section 251(1)(q) of 
the 1999 Constitution to see if the Federal High Court has jurisdiction in the matter 
as found by the trial Court. The Section reads:-

"251(1) Notwithstanding anything to the contrary contained in this Constitution and 
in addition to such other jurisdiction as may be conferred upon it by an Act of the 
National Assembly, the Federal High Court shall have and exercise jurisdiction to 
the exclusion of any other Court in Civil Causes and matters-

(a.) xxxxx

(q,) subject to the provision of this Constitution; the operation and interpretation of 
this Constitution in so far as it affects the Federal Government or any of its 
agencies."

It is quite clear from the above provisions of Section 251(1.)(q.) of the Constitution 
that any action which involves the operation and interpretation of the Constitution 
in so far as it affects the Federal Government or any of its agencies, the Federal High 
Court has jurisdiction to entertain and determine the action. The fact that the 
provisions of the Constitution in Section 153(1)(i.), 271(1); 292(1)(a)(ii) together with 
paragraphs 20 and 21 of Part 1 of Third Schedule to the same Constitution, the 
operation and interpretation of which affects the powers and duties of the National 
Judicial Council under the Constitution, coupled with the fact that there is no doubt 
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whatsoever that the National Judicial Council is an agency of the Federal 
Government, the Court below, in my view, was wrong to say that the Federal High 
Court lacked jurisdiction in the matter. The power or jurisdiction of the Federal High 
Court to entertain actions connected with the operations and interpretation of the 
Constitution in so far as it affects the Federal Government or any of its agencies, 
have been determined in many decisions of this Court such as Ladoja v. INEC (2007) 
7 S.C. 99 at 160 and Obi v. INEC & Ors. (2007) 7 5.C.268 at 305 just to mention a few. 
The observations of my learned brother Oguntade JSC in this case which are quite 
iluminating are-

"I wish to emphasize on indispensability of the jurisdiction of the Court to 
declaratory judgment in democratic governance. The jurisdiction to interpret the 
provisions of the Constitution and all statutes generally enables the constituent 
organ of the states to function smoothly. It is particularly invaluable to citizens 
whose constitutional rights are threatened with invasions. It seems to me that all the 
anxieties arising from litigation on a simple case as this is over the interpretation of 
simple provision of the Constitution, which provision is not in the least recondite 
and which has culminated in this appeal would have been removed by the 
interpretative jurisdiction conferred by Section 251(i)(q.) and (r.)."

In the present case therefore which principally involves the procedure for initiating 
and conducting disciplinary proceedings against a Chief Judge of a State where the 
National Judicial Council which had been given a role in the appointment and 
exercise of disciplinary control over judicial officers of the Appellant's rank under 
the Constitution, it is not correct as argued by the Respondents that the entire matter 
in the case was a State Government affair.

The very fact that the operation and interpretation of the provisions of the 
Constitution affecting the powers and functions of a Federal Government agency is 
the main subject of this case, the 1st Respondent, the Honourable Attorney General 
of the Federation as the Chief Law Officer of the entire Federation appointed under 
Section 150 of the same Constitution, who is therefore not only the guardian of the 
Constitution but also the protector of the same, the Appellant's action which sought 
to protect the violation of the provisions of the Constitution, is certainly not only 
regarded as an action against the National Judicial Council whose powers and 
functions were subject of the violation but also against the Honourable Attorney 
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General of the Federation whose role in protecting the provisions of the Constitution 
from being violated, was in issue in the case. These features of this case are what 
brought the case within the jurisdiction of the Federal High Court.

I am not unaware of the argument of the learned senior Counsel to the 3rd 
Respondent that by virtue of the provisions of Section 272 of the Constitution, the 
High Court of Justice of Kwara State also has jurisdiction to interpret those same 
provisions of the Constitution placed before the Federal High Court for 
interpretation. I entirely agree. However, what the learned senior Counsel failed to 
realize however is the fact that the presence of the 2nd Appellant, the National 
Judicial Council and the Honourable Attorney General of the Federation as parties in 
the case, had pulled in a feature in the case which brought it out of the jurisdiction 
of the High Court taking into consideration the decision of this Court in Madukolu v. 
Nkemdelim (supra) earlier quoted in this judgment. 

For the foregoing reasons, this appeal has merit and ought to succeed.

Accordingly, the appeal is allowed. The judgment of the Court below declaring that 
the trial Federal High Court Ilorin lacked jurisdiction to entertain and determine the 
Appellant's suit, is hereby set aside. The judgment of the trial Federal High Court 
Ilorin declaring that it has jurisdiction to entertain and determine the matter 
brought before it by the Plaintiff/Appellant is hereby restored and affirmed.

Appeal of the 2nd Appellant.

The National Judicial Council

The appeal by the 2nd Appellant is also against the decision of the Court of Appeal 
delivered on 2nd July, 2010. In the Appellants brief of argument filed by its learned 
senior Counsel on 17th January, 2011, the following issue was framed from the 4 
grounds of appeal filed by the Appellant. The issue reads-

"Whether the Court of Appeal was correct when it held that the Federal High Court 
Ilorin lacked the jurisdiction under Section 251 of the 1999 Constitution to entertain 



214

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

a dispute filed by the Chief Judge of Kwara State challenging her purported removal 
as Chief Judge/Judge by the Governor and House of Assembly of Kwara State and 
contending in the same action that in matters relating to misconduct by any Judge 
including the Chief Judge only the N.J.C. can render such determination."

The 1st Respondent in this appeal the Hon. Attorney General of the Federation did 
not file a Respondent's brief in this second appeal filed by the 2nd Appellant, the 
National Judicial Council although a comprehensive  brief was filed in opposing the 
1st Appellant's appeal which I have already determined.

The 2nd Respondent; the Honourable Attorney General of Kwara State however, 
filed a Respondent's brief on 14th March, 2011 through his learned senior Counsel 
who not only responded to the issue of jurisdiction raised in the appeal but also 
raised a preliminary objection to competence of the appeal which I have earlier 
resolved in this judgment. The issue as identified in the 2nd Respondents brief is:-

"Was the Court of Appeal right in holding that the mere joinder of the N.J.C and the 
Attorney General of the Federation as parties is not enough to clothe the Federal 
High Court with the jurisdiction to adjudicate over the action of the Chief Judge of 
Kwara State challenging her removal from office, when the two did not play any role 
in the removal and when there was no reliefs sought against them."

The learned senior Counsel to the 3rd Respondent; the Kwara State House of 
Assembly also reacted to this 2nd appeal through a Respondent's brief of argument 
also containing a Notice of Preliminary Objection the appeal itself filed on 22 March, 
2011. I have already resolved the preliminary objection against the Respondent. The 
issue distilled in this brief arising from the 4 grounds of appeal filed by the 
Appellant reads-

"Whether having regard to the complaints of the 1st Appellant and the reliefs sought 
by her in her Originating Summons, the Court of Appeal was not correct in holding 
that the Federal High Court lacked jurisdiction to hear and determine her case."

It is quite obvious that the issues as identified by the parties in the Appellant's brief 
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of argument, the 2nd and 3rd Respondents' briefs of argument respectively; are not 
different from the issues that were considered and determined in the 1st appeal 
between the same parties, namely - whether having regard to the questions for 
determination and the reliefs sought by the Plaintiff/Appellant in her Originating 
Summons, the Court of Appeal was right in its judgment that the Federal High Court 
Ilorin lacked jurisdiction to hear and determine the Plaintiff/Appellant's case.

As the facts and the issue for determination in the present 2nd appeal are not 
different from those facts and issue already considered and determined in the 1st 
appeal, I hereby resolve the issue in the present appeal by holding that having 
regard to the fact that the Plaintiff/Appellant's case substantially involves the 
operation and interpretation of the provisions of the Constitution in relation to the 
powers and duties of the Appellant in this appeal which undoubtedly is an agency of 
the Federal Government created under the same Constitution, the Federal High 
Court definitely is vested with jurisdiction under Section 251(1)(q) to hear and 
determine the action. This appeal is also hereby allowed. The judgment of the Court 
of Appeal is set aside and the judgment of the trial Court on the question of 
jurisdiction is restored and affirmed.

The Cross-Appeals

There are two Notices of Cross-appeals filed by the 2nd and 3rd Respondents in this 
appeal. The Notice of cross-appeal filed by the 2nd Respondent, the Honourable 
Attorney General of Kwara State contains 8 grounds of appeal while the Notice of 
cross-appeal filed by the 3rd Respondent, the House of Assembly of Kwara State 
contains 12 grounds of appeal. I shall start with the cross-appeal filed by the 2nd 
Respondent in respect of which a cross-Appellant's brief of argument was filed on 
22nd September, 2010 by the learned senior Counsel who also on 10th December, 
2010 filed a cross-Appellant's Reply brief to the 1st Appellant's/Cross-Respondent's 
brief of argument. From the 8 grounds of appeal filed by the cross-Appellant, 4 
issues for the determination of the cross-appeal were formulated. These issues are-:

"1. Whether having regard to the myriads of affidavit filed by the parties; this case 
was not hostile as to render inappropriate the Originating Summons procedure in 
commencing same ground 1.
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2. Was the Court of Appeal right in entering judgment on the merits in favour of the 
1st Appellant/Cross-Respondent after having held that the trial Court lacked the 
jurisdiction to adjudicate on the case and that the same ought to be returned to the 
High Court of Kwara State for proper adjudication? - grounds 2 and 3.

3. Whether the Court of Appeal correctly interpreted the provisions of Section 
2.92(1)(a)(ii) of the Constitution of the Federal Republic of Nigeria, 1999 in affirming 
the decision of the trial Court that the Governor and the House of Assembly of 
Kwara State cannot remove the 1st Appellant/Cross-Respondent as Chief Judge 
without recourse to the National Judicial Council - grounds 4, 5 and 6.

4. Whether the Court of Appeal did not err in making pronouncements on the 
procedure employed in the removal of the 1st Appellant/Cross-Respondent as Chief 
Judge when that point was neither an issue before it nor even before the trial Court. 
Grounds 7 and 8."

In his argument in support of the first issue for determination, learned senior 
Counsel quoted the questions submitted by the 1st Appellant/Cross-Respondent in 
the Originating Summons for determination and the five reliefs sought and referred 
to the affidavit in support of the Originating Summons, two further affidavits in 
support of the same, counter-affidavit and further counter-affidavit filed in 
opposing the action by the Defendant/Cross-Appellant and submitted that the Court 
of Appeal was in grave error in affirming the decision of the trial Court in hearing 
the matter brought before it by Originating Summons. The cases of Adeyelu II v. 
Ajagungbade III (2007) 14 N.W.L.R. (Pt. 1053) 1 at 10 and P.D.P. v. Abubakar (2007) 3 
N.W.L.R. (Pt. 1022) 515 at 551, were cited in support of the argument; that since the 
service of the letter written to the 1st Appellant/Cross-Respondent by the 
Cross-Appellant was in dispute or whether 1st Appellant/Cross-Respondent acted in 
consonance with her oath of office and the Constitution as alleged by her but denied 
by the Cross-Appellant or the allegations made against the 1st 
Appellant/Cross-Respondent were brought to her attention are matter raising 
disputed facts which made the case not suitable for being commenced by 
Originating Summons having regard to the decisions in several cases relied upon 
including N.B.N. Ltd. & Anor. v. Alakija & Anor, (1978) N.S.C.C. 470 at 477; Famja Oil 
Ltd. v. Attorney-General of the Federation (2003) F.W.L.R. (Pt. 184) 195 at 205 and 
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Inakoju v. Adeleke (2007) All F.W.L.R. (pt. 353) 1 at 202.

For the Plaintiff/Appellant/Cross-Respondent, it was submitted that the entire case 
brought before the trial Court was centered or rooted in the letter dated 4th May, 
2009, by the House of Assembly of Kwara State inviting the 
Plaintiff/Appellant/Cross-Respondent to appear before it and defend herself; that 
there is nothing in the counter-affidavits filed in defence of the action to pull out the 
relevant facts of this case outside the letter of 4th May, 2009, the proof of which 
requires no pleadings or oral evidence; that since the Cross-Appellant did not find it 
necessary to apply at the trial Court to call for oral evidence to resolve the alleged 
conflicting affidavit evidence in line with the cases of Falobi v. Falobi (1976) N.M.L.R. 
169 and Noibi v. Fikolati (1987) 1 N.W.L.R. (Pt. 52) 619, it shows that there were no 
disputed facts in the case that would have made the case unsuitable for hearing and 
determination by Originating Summons procedure.

In his response to this issue, the learned senior Counsel for the 2nd 
Appellant/Cross-Respondent, had submitted that taking into consideration the reliefs 
sought in the Originating Summons revolved around the issue of unconstitutional 
removal of the 1st Appellant/Cross-Respondent as a Chief Judge, the procedure by 
Originating Summons is most suitable for the action at the trial Court particularly 
when cases such as Keyamo v. L.S.H.A (2002) 18 N.W.L.R. (Pt. 799) 605 at 613 and 
Pam v. Mohammed (2008) 16 N.W.L.R. (Pt. 1112) 1 at 51, are taken into 
consideration. Learned senior Counsel therefore urged this Court to affirm the 
concurrent decisions of the two Courts below which were not perverse on the use of 
Originating Summons in initiating the present case at the trial Court.

However, in a Cross-Appellant's Reply brief, learned senior Counsel to the 2nd 
Respondent/Cross-Appellant insisted that the concurrent decisions of the two Courts 
below were perverse to justify their being set aside relying on Obioha & Ors, v. Duru 
& Ors. (1994) 8 N.W.L.R. (Pt. 365) 631.

The law is indeed well settled that Originating Summons procedure for initiating 
action is not suitable and therefore not available for action involving hostile 
proceedings where the facts are seriously in dispute as the case in Adebayo Doherty 
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and Another v. Richard Ade Doherty 1968 N.M.L.R. 241. This Court has decided in 
many cases some of which are Keyamo v. L.S.H.A. (2002.) 18 N.W.L.R. (Pt. 799) 605 at 
613 and Pam v. Mohammed (200S) 16 N.W.L.R. (Pt. 1112) 1 at 51, that Originating 
Summons can be used in matters that involved the interpretation of contracts, 
documents, Constitution and other statutes where matters or facts are not in 
dispute. 

In the present case, the real issues raised are centered around the interpretation of 
the provisions of the 1999 Constitution prescribing the procedure for exercising 
disciplinary proceedings dealing with the exercise of powers under the same 
Constitution to remove a Chief Judge of a State from Office. I entirely agree that the 
two Courts below were on very firm ground that the action at the trial Court was 
correctly and rightly began by Originating Summons procedure.

The second issue raised by the 2nd Respondent/Cross-Appellant is whether the Court 
below was right in entering judgment on the merit in favour of the 
Plaintiff/Appellant/2nd Respondent in that Court after holding that the trial Court 
lacked jurisdiction in the matter which ought to have been returned to the High 
Court of Kwara State for hearing. Learned senior Counsel therefore argued that the 
Court of appeal was in error in proceeding to decide the merit of the case ahead of 
the High Court of Kwara State which that Court had held as having the jurisdiction 
to properly adjudicate on the matter, thereby ignoring the principles of stare decisis 
necessary for judicial discipline in our Courts as stated in Amaechi v. INEC (2008) 5 
N.W.L.R. (Pt. 1080) 227 at 379, particularly when the cases relied upon by the Court 
below in deciding to go into the merits of this case, were grossly misapplied.

It was however pointed out by the learned senior Counsel for the 1st 
Appellant/Cross-Respondent that the Court below acted in pursuance of its powers 
under Section 16 of the Court of Appeal Act and several binding decisions of this 
Court in proceeding to hear the case on its merits after deciding that the trial Court 
lacked jurisdiction to hear and determine the case; that having regard to several 
decisions of this Court such as Okonji v. Njokauma (1991) 7 N.W.L.R. (pt. 202) 131 at 
150 and Brawah Shipping (Nigeria) Ltd v. F. I. Onwa Dike Co. Ltd. (2000) 11 N.W.L.R. 
(Pt. 678) 387 at 403, all lower Courts are enjoined to pronounce, as a general rule, on 
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all issues properly placed before them for determination in order apart from the 
issue of fair hearing, so as not to risk the possibility that the only issue or issues 
decided by them could be faulted on appeal; that there is also the requirement of the 
law as laid down by this Court in Alhaji Bello v. Dioceasan Synod of Lagos & Ors. 
(1973) 3 S.C. 72 at 82, Katto v. Central Bank of Nigeria (1991) 9 N.W.L.R. is (Pt. 214) 
126 at 149 and Adah v. N.Y.S.C. (2004) 13 N.W.L.R. (Pt. 891) 639 at 643, that since the 
appeals in this case to the Court of Appeal were in respect of both the issues of 
jurisdiction or competence and the substantive case on the merits, the Court below 
not being a final Court, had a duty to decide the merits of the case upon the issues 
canvassed before it not withstanding that it resolved the issue of jurisdiction to the 
effect that the trial Court lacked jurisdiction in the matter. Learned senior Counsel 
therefore urged this Court to resolve this issue against the 2nd Respondent 
Cross-Appellant.

The stand of the learned senior Counsel for the 2nd Appellant/Cross-Respondent on 
this issue is that the Court below was quite correct in proceeding to hear the merits 
of the case after its decision that the trial Court lacked jurisdiction to hear the case; 
that the Court below was singularly concerned about its Constitutional position as a 
penultimate Court that does not enjoy the finality that this Court enjoys as the apex 
Court, there is every possibility that the decision of the Court below on jurisdiction 
may not be upheld; that in such situation, penultimate Courts are enjoyed to render 
their decisions on those matters hitherto displaced by an earlier but not final 
decisions.

In a Cross-Appellant Reply brief on this issue, learned senior Counsel to the 2nd 
Respondent/Cross-Appellant contended that having regard to the circumstances of 
this case, section 16 of the Court of Appeal Act was inapplicable as stated by this 
Court in Dapianlong v. Dariye (2007) 8 N.W.L.R. {Pt. 1036} 332 at 404; that the cases 
relied upon by the Appellants/Cross-Respondents on this issue namely, Alhaji Bello 
v. The Dioceasan Synod of Lagos & Ors (supra) and Katto v. C.B.N (supra) are not 
applicable to the present case.

The main question for determination in this second issue in the cross-appeal is 
whether the Court below was right in proceeding to take and determine the 
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substantive case on its merits after deciding that the trial Court lacked jurisdiction 
in the case that was brought before it by Originating Summons. It is quite clear from 
the record of this appeal that the 2nd Respondent/Cross-Appellant lost its 
preliminary objection to the jurisdiction as well as the merits of the case by the 
ruling and the final judgment of the trial Court. That is why the appeals that came to 
the Court below were in respect of issues of jurisdiction/competence and the 
substance of the case on the merit. In situation such as this, the Court below had no 
option than to be guided by the law as contained in particular the case of Katto v. 
Central Bank of Nigeria {1991} 9 N.W.L.R. (Pt. 214) 126 at 149 where Akpata JSC, (of 
blessed memory) stated the position of the law thus-

"As rightly submitted by Mr. Aluko-Olokun, the Court of Appeal ought to have 
proceeded in the alternative on the basis that the trial Court could have been right, 
to give its views and decision on the issues raised in the grounds of appeal. Where a 
trial Court after holding that it had jurisdiction proceeded to determine the matter 
before it and an intermediate Court of Appeal thinks the trial Court lacked 
jurisdiction, the said intermediate Court should in the alternative resolve the 
complaints in the appeal, unless both Counsel, particularly Respondent's Counsel, 
concede that the trial Court lacked jurisdiction in the matter. While the Supreme 
Court, being the final Court of Appeal, can afford not to pronounce on other issues 
placed before it where it finds that the trial Court lacked jurisdiction, the Court of 
Appeal whose stance on jurisdiction may be faulted by the Supreme Court should 
not ignore other issues raised in the appeal. It should pronounce on them. The 
position now is that issues which ought to have been resolved by the Court of Appeal 
in its judgment dated 30th January, 1989, about three years ago, will now have to be 
sent back to it for hearing and determination."

See also the case of Adah v. N.Y.S.C. (2004) 13 N.W.L.R. (Pt. 891) 639 at 643 where 
faced with similar position as in the present case in the issue at hand, Uwaifo JSC 
said:-

"The Court below not being the final Court had a duty to decide the merits of the 
case upon issue canvassed before it not issue of jurisdiction to the effect that the 
Benue State High Court lacked jurisdiction. This is because if on an appeal to this 
Court, it was reserved on that issue, it would prevent the necessity of remitting the 
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appeal to it, to resolve the other issues arising from the appeal as originally made to 
it. The Court below was in error to have failed to resolve all the issues canvassed 
before it rather than confine itself only to issue of jurisdiction."

In the instant case therefore when the Court below after deciding that the trial 
Federal High Court lacked jurisdiction and proceeded in the alterative on the basis 
that the trial Court could have been right in its decision on the issue of jurisdiction 
to give its views and decision on the remaining issues raised in the grounds of 
appeal on the merits of the case, the Court below in my view, did exactly what this 
Court mandated it to do in line with the decisions in Katto v. C.B.N. (supra) and Adah 
v. N.Y.S.C. (supra).

In this respect, the Court below was on a very solid ground and indeed acted 
prudently by pronouncing on all the issues submitted by the Cross-Appellant in the 
Appellant's brief of argument for determination of the Court below. In other words, 
that Court acted within its powers under the law as pronounced by this Court, 
lawfully in the interest of justice to avoid waste of time and resources in deciding 
the merits of the case thereby making it possible to place the entire case before this 
Court for determination on appeal. The second issue is therefore also resolved 
against the Cross-Appellant.

The 3rd issue in the cross-appeal is whether in affirming the decision of the trial 
Court that the Governor and the House of Assembly of Kwara State cannot remove 
the 1st Appellant/Cross-Respondent as Chief Judge without recourse to the National 
Judicial Council, the Court below correctly interpreted the provisions of Section 
292(1)(a)(ii) of the Constitution of the Federal Republic of Nigeria, 1999. Learned 
senior Counsel to the 2nd Respondent/Cross-Appellant after quoting the provisions 
of Section 292(10(a)(i), (ii), (b)(i), (ii) of the 1999 Constitution, submitted that whereas 
the first mode of removal which is provided for by Section 292(i)(a)(ii) of the 
Constitution deals with Judicial Officers of the status or cadre of Chief Judge of a 
State, Grand Khadi of Sharia Court of Appeal or President of a Customary Court of 
Appeal of a State, the second mode, stipulated by Section 292(1)(b) deals with other 
Judicial Officers of the State who do not hold any of the offices listed under Section 
292(1)(a)(ii); that the foregoing interpretation is so logical and lucid as to present no 
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difficulties whatsoever in its acceptance; that the Court of Appeal in affirming the 
decision of the trial Court on the interpretation of Section 292(1)(a)(ii) of the 
Constitution wrongly adopted the purposive approach resulting in applying a broad 
or liberal interpretation by combining the interpretation of Section 292(1)(a)(ii) with 
other provisions of the Constitution in Sections 271(2), 153(1)(i) and paragraphs 20 
and 21(d) and (c) of part 1 of the 3rd Schedule to the Constitution thereby arriving at 
a wrong decision. Learned senior Counsel considered this approach to the 
interpretation of Section 292(10(a)(ii) of the Constitution by the Court of Appeal as 
gravely erroneous since the words of the Section are quite clear having expressed 
without any ambiguity the provisions contained therein as stated by this Court in 
Aluminium Manufacturing Co. v. N.P.A. (1987) 2 S.C.N.J. 94 at 115; that since the 
provisions of the Section shows there are different procedures for the removal of 
categories of judicial offices such as the Chief Judge of a State from those categories 
of Judicial Officers like the Judges of the High Court, the reference and reliance by 
the Courts below on the provisions of Sections 271(2), 153(1)(i) and paragraph 21(d) 
of the 3rd Schedule to the 1999 Constitution in the interpretation of Section 292 in 
the guise of a purposive reading of the Constitution, to limit the scope of Section 
292(1)(a)(ii), of the Constitution is untainable because all what was required in the 
interpretation of 2 clear and unambiguous provisions of the Constitution, the duty 
of the Court is to accord the provision its plain, simple grammatical meaning 
without any recourse to extraneous aid as held in Dapianlong & Ors. V. Dariye & 
Anor. (2007) 8 N.W.R.L (Pt. 1036) 239 at 412. Learned senior Counsel concluded that 
the Court of Appeal had committed grave error in its interpretation of Section 
292(1)(a(ii) of the Constitution to mean that the National Judicial Council must have 
an input before the powers conferred by the Section can be exercised, because this 
is not only to read into that Section words that are not contained therein, but 
indirectly to render the Section superfluous and ineffectual which is not within the 
powers of the Court and therefore urged this Court to resolve the issue in favour of 
the Cross-Appellant.

On this 3rd issue in the cross-appeal, learned senior Counsel to the 1st 
Appellant/Cross-Respondent contended that the Court below was right in holding 
that Section 292(1)(a)(ii) of the Constitution cannot be interpreted in isolation 
because discipline and removal of judicial officers, irrespective of the office they 
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occupied is related, interwoven and all the relevant provisions of the Constitution 
must be heard and interpreted together quite contrary to the position taken by the 
Cross-Appellant at the Court below and in this Court that Section 292(1)(a)(ii) and 
Section 292(2), are independent with one another being related to different 
categories of judicial officers; that as the removal of any judicial officer is a process 
and not a concluded act within the powers and bounds of the Governor and the 
House of Assembly, all the relevant provisions of the Constitution must be read 
together in line with the decision in Anya v. Attorney General of Borno State (1984) 
N.C.L.R. 225 at 229 - 230. In conclusion, learned senior Counsel agreed with the two 
Courts below in adopting a holistic interpretation rules, the intendment of the 
Constitution is made relevant, clearer and purposive and urged this Court to resolve 
this issue against the Cross-Appellant.

For the 2nd Appellant/Cross-Respondent, its learned senior Counsel in the 
Cross-Respondent's brief of argument and oral submission, had agreed entirely with 
the two Courts below in their approach to the interpretation of Section 292(1)(a)(ii) 
of the Constitution together with other relevant provisions of the same Constitution 
dealing with the removal from office of a Chief Judge of a State without the 
involvement, one way or the other, of the 2nd Appellant/Cross-Respondent, the 
National judicial Council; that the submission of the learned senior Counsel to the 
Cross-Appellant that the Constitution has prescribed two alternative methods or 
procedure for the removal of a Chief Judge of a State is not correct as nowhere in the 
Constitution is this dual mandate approved. Learned senior Counsel observed that 
since all the parties in this case have set out in their respective briefs relevant 
provision of the Constitution applicable to the removal of the Chief Judge of a State, 
there is only one procedure for the exercise especially where the basis of such 
removal is misconduct; that since our Constitution is unique, tailored along our 
specific needs- and backed up by our experience through the years, the approach to 
the interpretation of the provisions of the Constitution mere technical rules of 
interpretation, more suitable for ordinary statutes should not be applied in a way as 
to defeat the principles of government enshrined in the Constitution as outlined by 
this Court in Nafiu Rabiu v. The State (1981) N.C.L.R. 293 at 326; that it is not 
disputed even by the two Courts below that the Governor of a State has the 
Constitutional powers to remove the Chief Judge of a State but that that power can 



224

CLASFON ACADEMIC UNIT, NLS-BWARI 2015/2016

only be exercised after compliance with all stipulations and or conditions set out in 
Section 292(1)(a)(i) and (ii) of the 1999 Constitution. Learned senior Counsel 
explained that the principal constituent of this provision is not in the manner in 
which the Chief Judge can be removed but it also rests on the grounds for which he 
can be removed which in this case according to the allegation level against the 1st 
Appellant/Cross-Respondent herein if proved amounts to proven misconduct. The 
question is without throwing the entire system of Government into anarchy can the 
Governor and the House of Assembly, by a simple address and resolution come to 
the conclusion that the Chief Judge of a State is guilty of misconduct. The answer is 
obviously in the negative in spite of the provisions of Section 128 of the 1999 
Constitution prescribing powers of a State House of Assembly to conduct 
investigation, asserted the learned senior Counsel who urged the Court to resolve 
this issue against the Cross-Appellant.

In a Cross-Appellant's Reply brief, learned senior Counsel to the 2nd 
Respondent/Cross-Appellant had maintained that the Court of Appeal was in 
manifest error in hiding behind its decision in Anya v. Attorney General of Borno 
State (supra) to refuse to accord Section 292(1)(a)(ii), independent and neutral 
interpretation and urged this Court to hold that Section 292(1)(a)(ii) ought not to 
have been interpreted together with other provisions of the Constitution in 
determining the powers of the Cross-Appellants to remove the 1st 
Appellant/Cross-Respondent.

The issue for resolution is whether the Court of Appeal was right in its judgment in 
interpreting the provisions of Section 292(1)(a)(ii) of the Constitution of the Federal 
Republic of Nigeria, 1999 in affirming the decision of the trial Federal High Court 
that the Governor and the House of Assembly of Kwara State cannot remove the 
Chief Judge of the State without recourse to the National Judicial Council. Over the 
years of its existence as the apex Court of Nigeria, the Supreme Court had laid down 
several guidelines on the interpretation of not only statutes but also the provisions 
of our Constitution in many of its land mark decisions. In Attorney-General of 
Bendel State v. Attorney-General of the Federation (1981) 10 S.C. 1 (1981) 1 F.N.L.R. 
179, Obaseki JSC laid down 12 guidelines to be observed in interpretation of statutes, 
most especially the provisions of our Constitution as follows:-
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1. Effect should be given to every word used in the Constitution.

2. A construction nullifying a specific clause in the Constitution shall not be 
tolerated, unless where absolutely necessary.

3. A Constitutional power should not be used to attain an unconstitutional result.

4. The language or the Constitution, where clear and unambiguous must be given its 
plain and evident meaning.

5. The Constitution of the Federal Republic of Nigeria is an organic scheme of 
Government to be dealt with as an entirety hence a particular provision should not 
be severed from the rest of the Constitution.

6. While the language of the Constitution does not change, the changing 
circumstances of a progressive society for which it was designed, can yield new and 
further import of its meaning.

7. A Constitutional provision should not be construed in such a way as to defeat its 
evident purpose.

8. Under the Constitution granting specific powers, a particular power must be 
granted before it can be exercised.

9. Declaration by the National Assembly of its essential legislative functions is 
precluded by the Constitution.

10. Words are the common signs that men make use of to declare their intentions 
one to another, and when the words of a man express his intentions plainly, there is 
no need to have recourse to other means of interpretation of such words.

11. The principles upon which the Constitution was established rather than the 
direct operation or literal meaning of the words used should measure the purpose 
and scope of its provisions.

12. Words of the Constitution are, therefore not to be read with "stultifying 
narrowness."
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Also in the case of Ishola v. Ajiboye (1994) 7 - 8 S.C.N.J. (Pt. 1) at 35, Ogundare JSC (of 
blessed memory) after adopting the 12 guidelines above, added four other 
guidelines as follows-

1. Constitutional languages is to be given a reasonable construction and absurd 
consequences are to be avoided;

2. Constitutional provisions dealing with the same subject matter are to be 
constructed together; -

3. Seemingly conflicting parts are to be harmonized, if possibly so that effect can be 
given to all parts of the Constitution;

4. The position of an article or clause in the Constitution influences its construction.

The golden rule governing the interpretation of Constitutional provisions is that the 
words used in the provisions must prima facie be given their ordinary meaning 
where such words are not ambiguous. The words used in the provisions of the 
Constitution must also be given liberal interpretation as stated in the leading cases 
on the subject of Constitutional interpretation in Nafiu Rabiu v. The State (1980) 8 - 
11 S.C. 130 at 149 and Senate of the National Assembly v. Momoh (1983) 4 N.C.L.R. 
269.

In the present case, there is no doubt whatsoever that the dispute that was brought 
before the trial Federal High Court in the Originating Summons that was filed before 
it involves the subject of provisions dealing with the procedure made in the 1999 
Constitution for taking disciplinary action against a Chief Judge of a State found 
wanting in the discharge of his functions to warrant his removal from office. It is 
therefore necessary in my view to examine all the relevant provisions contained in 
the Constitution governing the procedure for the appointment and removal of 
judicial officers. This is because while a Constitutional power should not be used to 
attain an unconstitutional result, the language of the Constitution, where clear and 
unambiguous must be given its plain and evident meaning. Although the 
Cross-Appellant is insisting that in the determination of this 3rd issue, the Court 
should confine itself to the interpretation of the provisions of Section 292(1)(a)(ii) of 
the Constitution alone to the exclusion of the other relevant provisions of the same 
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Constitution, I entirely agree with the learned senior Counsel for the 
Appellants/Cross-Respondents that the Court should examine all the relevant 
provisions of the Constitution in order to find adequate guidance in arriving at the 
correct decision.

The National Judicial Council is one of Executive Bodies established for good 
governance of the Country under Section 153 of the Constitution which states -

"153(1) There shall be established for the Federation the following bodies, namely-

(a)xxx

(b)national Judicial Council

(2) The composition and powers of each body established by sub-section (1) of this 
Section are contained in part 1 of the Third Schedule to this Constitution."

What is relevant for determination of this issue is-to- fish out and examine the 
powers of the National Judicial Council in Paragraph 21 of Part 1 of the Third 
Schedule to the Constitution which reads-

"21. The National Judicial Council shall have power to –

(a) recommend to the President from among the list of persons submitted to it by

(i) the Federal Judicial Service Commission, persons for appointment to the offices of 
the Chief Justice of Nigeria ...

(ii) xxx

(b) recommend to the President the removal from office of the Judicial Officers 
specified in sub-paragraph (a) of this paragraph and to exercise disciplinary control 
over such officers.

(c) recommend to the Governor from among the list of persons submitted to it by the 
State Judicial Service Commissions persons for appointment to the offices of the 
Chief Judges of the States and Judge of the High Courts of States, the Grand Kadis 
and Kadis of the Sharia Court of Appeal of the States and the Presidents and Judges 
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of the Customary Courts of Appeal of the States.

(d) recommend to the Governors the removal from office of the judicial officers 
specified in sub-paragraph (c) of this paragraph, and to exercise disciplinary control 
over such officers."

It is quite plain from the provisions of paragraph 21 sub-paragraphs (c) and (d) of 
Part 1 of the Third Schedule to the Constitution of the Federal Republic of Nigeria 
1999, that the National Judicial Council is the body that had been assigned the duty 
and responsibility of recommending to the Governors of the States of the Federation 
suitable persons for appointments to the offices of Chief Judges of the States and 
other Judicial Officers in the States. In addition to its role in the appointment of 
Chief Judges of the States and other Judicial Officers, the same National Judicial 
Council is also empowered under Sub-paragraph (d) of paragraph 21 to recommend 
to the Governors of the States the removal from office of the Chief Judges of the 
States and other Judicial Officers of the States and also to exercise disciplinary 
control over such Chief Judges of the States and other Judicial Officers of the States. 
Therefore, from these very clear provisions of the Constitution -which are very 
far-from being ambiguous, the Governors of the States and the Houses of Assembly 
of the States cannot exercise disciplinary control touching the removal of Chief 
Judges of States or other Judicial Officers in the States.

Going back to Section 271(1) of the 1999 Constitution, it is also glaringly clear that 
the National Judicial Council has been given a role to play in the appointment of 
Chief Judges of the States where the Section states -

"271(1) The appointment of a person to the office of a Chief Judge of a State shall be 
made by the Governor of the State on the recommendation of the National Judicial 
Council subject to the confirmation of the appointment by the House of Assembly of 
the State.

It can be seen here again, although the Governor of a State has been vested with the 
power to appoint the Chief Judge of his own State, that power is not absolute as the 
Governor has to share the power with the National Judicial Council in 
recommending suitable persons and the State House of Assembly in confirming the 
appointment. It is in the spirit of the Constitution in ensuring checks and balances 
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between the Three Arms of Government that the role of the Governor in appointing 
and exercising disciplinary control over the Chief Judge of his State is subjected to 
the participation of the National Judicial Council and the House of Assembly of the 
State in the exercise to ensure transparency and observance of the rule of law.

The Cross-Appellant has made heavy weather on the interpretation and application 
of Section 292(1(a)(ii) of the 1999 Constitution which is said to have conferred 
unfettered powers on the Governor of Kwara State and the House of Assembly of 
Kwara State to remove the Chief Judge of Kwara State from office on an allegation of 
misconduct. The relevant Section of the Constitution states:-

"292(1) A Judicial Officer shall not be removed from office or appointment before 
his age of retirement except in the following circumstances:-

(a.) In case of-

(i.)The Chief Justice of Nigeria

(ii.) The Chief Judge of a State, Grand Kadi of a Sharia Court of Appeal or 
President of a Customary Court of Appeal of a State, by the Governor 
acting on the address supported by two-thirds majority of the House of 
Assembly of the State, praying that he be so removed for his inability to 
discharge the functions of his office or appointment (whether arising 
from infirmity of mind or of body) or for misconduct or contravention of 
the code of conduct."

The provisions of Section 292(1(a)(ii) of the Constitution above also deals with the 
power of the Governor to remove the Chief Judge of a State in conjunction with the 
House of Assembly of the State. Although, it is true as argued by the learned senior 
Counsel to the Cross-Appellant that the above Section 292(1) made no provision for 
the National Judicial Council to play any role in the removal of a Chief Judge of a 
State, the fact that the Council has a vital role to play in the appointment, removal 
and exercising control over a Chief Judge of a State under Section 271(1) of the 
Constitution and also under paragraph 21 of part 1 of the Third Schedule to the 
same Constitution is not at all in doubt. Furthermore, the conditions specified under 
Section 292(1)(a)(ii,) of the Constitution for the exercise of the power of removal 
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must be satisfied before such power can be validly exercised by both the Governor 
and the House of Assembly. This is because any exercise of power to remove a Chief 
Judge must be based on his:-

1. Inability to discharge the functions of office or appointment;

2. The inability to perform the functions of his office could arise from infirmity of 
the mind or of body

3. For misconduct or

4. The contravention of the code of conduct

All these conditions or basis for the exercise of power to remove a State Chief Judge 
must be investigated and confirmed by credible evidence and placed before the 
Governor and the House of Assembly before proceeding to exercise their power of 
removal granted by the Section of the Constitution. For example the ground of 
removal for inability to perform the functions of his office or appointment cannot 
be ascertained and confirmed by the Governor or the House of Assembly in the 
absence of any input from the National Judicial Council under which supervision 
the Chief Judge discharges his functions as Judicial Officer and which body also is 
directly responsible for exercising disciplinary control over the said State Chief 
Judge. It is not difficult to see that for the effective exercise of the powers of removal 
of a Chief Judge of a State by the Governor and House Assembly, the first port of call 
by the Governor on his journey to remove a Chief Judge of the State shall be the 
National Judicial Council which is equipped with the personnel and resources to 
investigate the inability of the Chief Judge to discharge the functions of his office) 
the subject of disciplinary action of removal through the Committees of the Council 
and where the infirmity of the mind or body is involved) the services of a medical 
board to examine and submit appropriate report on the Chief Judge to be affected) 
could also avail the Council in the process of investigation. It is for the foregoing 
reasons that I hold the view that in the resolution of the issue at hand, the entire 
provisions of the 1999 Constitution in Sections 153(1)(i)(2), 271(1), 292(1)(a)(ii) and 
paragraph 21 of Part 1 of the Third Schedule to the Constitution of the Federal 
Republic of Nigeria 1999 dealing with the appointments removal and exercise of 
disciplinary control over Judicial Officers, must be read) interpreted and applied 
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together in resolving the issue of whether or not the Governor of a State and the 
House of Assembly of a State can remove a Chief Judge of a State in Nigeria without 
any input of the National Judicial Council. This is because the combined effect of 
these provisions of the Constitution has revealed very clear intention of the framers 
of the Constitution to give the National Judicial Council a vital role to play in the 
appointment and removal of Judicial Officers by the Governors and Houses of 
Assembly of the State. In the result, I entirely agree with the two Courts below that 
having regard to these relevant provisions of the 1999 Constitution the Governor of 
Kwara State and the House of Assembly of the State cannot remove the Chief Judge 
of Kwara State from Office without the participation of the National Judicial Council 
in the exercise. The 3rd issue therefore is also resolved against the 2nd 
Respondent/Cross-Appellant.

The 4th and last issue is whether the Court of Appeal did not err in making 
pronouncement on the procedure employed in the removal of the 1st 
Appellant/Cross-Respondent as Chief Judge when that point was neither an issue 
before it nor even before the trial Court. I am afraid this issue has already been 
effectively determined and resolved under issue No. 3 which I have resolved against 
the Cross-Appellant. The entire case in fact principally involves the procedure 
prescribed under the 1999 Constitution for the removal or taking disciplinary action 
against a Chief Judge of a State. The Court below was not in error at all in delving 
into the matter.

Coming to the cross-appeal filed by the 3rd Respondent, the House of Assembly of 
Kwara State, 12 grounds of appeal were filed in the Notice of cross-appeal by its 
learned senior Counsel from which the following 3 issues were distilled for the 
determination of the cross-appeal in the Cross-Appellant's brief of argument. The 
issues are:-

(i) Whether having regard to the hostile nature of the proceedings coupled with the 
hotly contested facts in support of and in opposition to the Originating Summons, 
the Court of Appeal was not in error in upholding the use of Originating Summons 
in initiating the case.

(ii) Whether the Court of Appeal was not in error in delving into the merit of the 
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substantive case after having correctly held that the trial Court lacked jurisdiction 
and making an order transferring the matter to the Kwara State High Court for 
hearing on the merit thereby depriving the Kwara State High Court of any 
opportunity to consider the case on the merit.

(iii) Whether the Court of Appeal was not in error in the way and manner it 
interpreted the provisions of the Constitution especially Section 292 thereof and in 
coming to the conclusion that the 2nd and 3rd Respondents/Cross-Appellants cannot 
remove the 1st Appellant/Cross-Respondent from office as Chief Judge of Kwara 
State without recourse to and input/participation of the 2nd 
Appellant/Cross-Respondent, the National Judicial Council and in setting up a new 
case for the 1st Appellant/Cross-Respondent without hearing the Cross-Appellant 
herein."

These three issues in the 3rd Respondent/Cross-Appellant's appeal have been 
effectively covered in the four issues identified and resolved in the 2nd 
Respondent/Cross-Appellant's cross-appeal. In other words, on the interpretation 
and application of the provisions of Section 153(1)(i); 271(1); 292(1)(a)(ii) and 
paragraph 21 of Part 1 of the Third Schedule to the Constitution of the Federal 
Republic of Nigeria 1999, the Governor of Kwara State and the House of Assembly of 
Kwara State cannot remove the Chief Judge of Kwara State from office without 
recourse to and input or participation of the National Judicial Council. That is to say 
for the purpose of emphasis, the Constitution of the Federal Republic of Nigeria 
1999, does not give the Governor of Kwara State acting in conjunction with the 
House of Assembly of Kwara State absolute power to remove the Chief Judge of the 
State from his/her office or appointment before the age of retirement without the 
recommendation of the National Judicial Council.

Thus, in the final analysis in the appeals and the Cross-appeals in this matter, the 
appeals which succeed are hereby allowed, the judgment of the Court below which 
held that the trial Court lacked, jurisdiction in entertaining the action is hereby set 
aside. The judgment of the trial Court declaring that it has jurisdiction to entertain 
and determine the matter brought before it by the Plaintiff/Appellant is hereby 
restored and affirmed. In the same vein the two cross-appeals of the 2nd and 3rd 
Respondents/Cross-Appellants having failed are hereby dismissed.
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Taking into consideration the circumstances of this case, I do not regard it 
appropriate to make any order on costs.


